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DECISION


We conclude that Rose Coffee Company, Inc., is not liable for sales or use tax on its purchases of coffee equipment, parts, and related materials because it purchased those items for “resale.”  Therefore, we grant Rose’s motion for summary determination.  Rose is not liable for sales/use tax as the Director assessed.  

Procedure


On February 3, 2003, Rose filed a complaint challenging the Director of Revenue’s December 13, 2002, assessments of sales and use tax.  We opened the case as No. 03-0159 RS.


On May 21, 2003, the Director filed a motion to consolidate this case with Case No. 03-0765 RS, which is Rose’s appeal from the Director’s denial of its claim for a refund of tax paid on similar items.  


On May 30, 2003, Rose filed a motion for summary determination.  The Director filed a response on July 14, 2003, and revised responses on August 29, 2003, and September 9, 2003.  Rose filed a reply on September 10, 2003.  


On May 30, 2003, Rose filed in Case No. 03-0765 RS a response to the motion to consolidate, as well as a motion to hold Case No. 03-0765 RS in abeyance to Case No. 03-0159 RS.  On June 9, 2003, the Director filed a response to Rose’s motion to hold in abeyance.  We held a telephone conference on pending motions on June 13, 2003.  


On September 10, 2003, the Director filed a motion to set an oral argument due to the complexity of the issues presented.  We held an oral argument on September 17, 2003.  Rose filed an additional affidavit on September 23, 2003.  Our reporter filed the transcript of the oral argument on October 31, 2003.  

Motions to Consolidate and Hold in Abeyance


The Director’s motion to consolidate is based on a premise that Case No. 03-0765 RS and Case No. 03-0159 RS involve different types of items.  At oral argument, the Director agreed that the same type of items presented in Case No. 03-0765 RS are also in Case No. 03-0159 RS.  


Given the procedural posture of these two cases, we deny the Director’s motion to consolidate, and we grant Rose’s motion to hold Case No. 03-0765 RS in abeyance to Case No. 03-0159 RS.  The parties have developed a record for summary determination in this case.  Therefore, it is most expedient to proceed with this case and rule on the pending motion for summary determination.  Our ruling in this case should also resolve the issues presented in case No. 03-0765 RS.

Findings of Fact

Rose’s Business 


1.  During the period from January 1, 1998, through February 28, 2001 (the periods at issue), and other periods prior thereto and thereafter, Rose was a Missouri corporation in good standing, with offices in St. Louis, Missouri.    


2.  Rose is in the business of selling coffee beans, ground coffee, tea, and purified water. 
 Rose’s customers consist of convenience stores, businesses such as law firms and accounting firms, and other similar businesses, as well as resellers that resell to these businesses.  


3.  During the periods at issue, Rose purchased various items of coffee grinding and brewing equipment (coffee equipment) and parts from vendors located both inside and outside of Missouri.
  It also purchased mugs; coffee pots; and coffee dispensing, promotion, and display materials (related materials) from vendors located both inside and outside of Missouri.  An example of a promotional material is a gas mart coffee card, which is a frequent purchase card that Rose provides to its retailer customers, such as gas stations, as part of their purchase of ground coffee or coffee beans from Rose.  The gas stations, in turn, use the cards by providing them to their own customers, who can obtain free cups of coffee after a certain number of coffee purchases from the gas stations.  


4.  Rose did not use the coffee equipment, parts, and related materials.  Rose provided the coffee equipment, parts, and related materials to its customers as part of their purchase of Rose’s coffee beans, ground coffee, and tea, or sold the coffee equipment outright to some customers 

who sought it.  The customers then used the coffee equipment to grind their coffee beans and to brew coffee from the grounds and consumed or resold the related materials.  Rose sold coffee cups and condiments outright for a separate price.
  As long as Rose’s customers were making purchases of coffee beans, ground coffee or tea from Rose, those customers were given the exclusive use of the coffee equipment and were provided the related materials.  Once those customers ceased buying coffee beans, ground coffee and tea from Rose, those customers were required to return the coffee equipment to Rose or to purchase the coffee equipment from Rose outright and were no longer provided the related materials.  Rose purchased the related materials and provided them to its customers for their use or resale.  The related materials were not required to be returned to Rose under any circumstances.  


5.  Rose purchased the parts of coffee equipment and provided them to its customers when repairing coffee equipment that those customers used.  

6.  Rose provided coffee equipment pursuant to a loan agreement, which provides in part:  

THIS LOAN AGREEMENT [illegible] made this ____ day of _____, between ROSE COFFEE COMPANY, a Missouri corporation, d/b/a Mid-America Coffee Service, hereinafter referred to as “Company” and _____, hereinafter designated “Dealer”, WITNESSETH.  

WHEREAS, Dealer is now purchasing coffee from the Company and has requested the Company to loan for use in HIS/HER business, and upon the terms and conditions hereinafter mentioned, the following described property:

[see attached exhibit(s)]

NOW THEREFORE, said Company does hereby loan to said Dealer the personal property described, to be used at Dealer’s place of business at _____ during this loan agreement. . . .

It is expressly understood and agreed that said equipment above mentioned and all appliances connected therewith or used in connection with the same furnished by the Company, shall at all 

times be and remain the property of the Company and shall be used by the Dealer only in connection with the conduct of its business at the above address or at such subsequent address as hereinafter provided, and shall be used exclusively for making, storing, and distributing coffee sold to the Dealer by the Company.  

(Ex. F to Mtn. for Sum. Determ.)


7.  Rose does not have written contracts with its customers, other than the loan agreements relating to coffee equipment that Rose provides to its customers.  Rose requires a signed loan agreement as to the coffee equipment because it is very expensive, and Rose wants the customer to understand that the equipment must be returned when the customer ceases doing business with Rose.  As to Rose’s sales to its customers, Rose does not require a written contract because Rose or the customer can cancel at any time.  Rose works up price quotes for potential customers, and if the customer agrees to the quote, Rose begins making sales.    


8.  The cost of the coffee equipment, parts, and related materials that Rose provided to its customers was factored into the purchase price of the coffee beans, ground coffee, and tea that Rose sold to its customers.  The more the coffee equipment, parts, and related materials cost Rose, the more Rose’s customers had to pay for their purchase of coffee beans, ground coffee, and tea.  

Sales and Use Tax


9.  Rose collected and remitted sales tax on 20 percent of its sales of coffee beans, ground coffee, and tea.
   


10.  During the periods at issue, Rose did not remit Missouri sales tax on some of its purchases of coffee equipment and parts from vendors located within Missouri because it presented exemption/exclusion certificates to those vendors.


11.  During the periods at issue, Rose did not remit Missouri use tax on some of its purchases of coffee equipment, related materials, and parts from vendors located outside of Missouri because it believed that the purchases of such coffee equipment, parts, and related materials were purchases for resale to Rose’s customers.   

The Director’s Audit


12.  The Director began a Missouri sales and use tax audit of Rose in early 2001, covering January 1, 1998, through February 28, 2001, the periods at issue in this case.  In connection with the audit, Rose agreed to an extension of the statute of limitations through December 19, 2002, for the Director to issue assessments.  Both the Director and Rose agreed to a sampling plan in which Rose’s purchases for calendar year 2000 would be examined and the result extrapolated to the remainder of the period at issue.  


13.  In accordance with the sampling plan, the auditor audited Rose’s non-taxed, in-state purchases for 2000.  The auditor determined that 9 untaxed purchases were subject to Missouri sales tax.


14.  After extrapolating the audit findings, the auditor determined that Rose owed $398.76 in additional sales tax, plus interest, for the periods at issue.  


15.  On December 13, 2002, the Director issued sales tax assessments against Rose for a total of $398.76 in sales tax, plus interest, for the periods at issue.
  


16.  In accordance with the sampling plan, the auditor audited Rose’s non-taxed purchases from out-of-state vendors for 2000.  The auditor determined that 174 such purchases were subject to Missouri use tax.  Those purchases consist of coffee equipment, related materials, and parts that Rose provided to those customers as part of the charge for coffee and tea that those customers purchased from Rose.  Only one of these items was a brewer, at a cost of $767.  Items that the auditor considered as “equipment” include decanters, power racks, and automatic brewers.  

17.  After extrapolating the audit findings, the auditor determined that Rose owed $11,546 in additional use tax, plus interest, for the periods at issue.  


18.  On December 13, 2002, the Director issued use tax assessments against Rose for a total of $11,546 in use tax, plus interest, for the periods at issue.  


19.  Each purchase upon which the assessments under appeal are based is the purchase of coffee equipment or parts provided to Rose’s customers for their use while they continued to purchase coffee, tea, or water from Rose, or a purchase of related materials that Rose provided to its customers for their permanent retention.  None of those purchases are of items that Rose used or consumed.  The cost of all such purchases was factored into the price that Rose charged its customers for the coffee, tea, and water that it sold to them.  


20.  After Rose filed its motion for summary determination in this case, the auditor recalculated the sales and use tax.
  The auditor found that Rose was taxable on only 80% of the purchases on which it had not paid tax because Rose had collected and paid sales tax on 20% of its sales.
  The auditor determined that Rose was not subject to tax on gas mart coffee cards because they are tangible personal property purchased by Rose for resale since title to or ownership of the gas mart coffee cards transferred to Rose’s customers.  


21.  According to the auditor’s revised calculations, Rose is liable for $319.03 in sales tax, plus interest, and $8,109.80 in use tax, plus interest, for the periods at issue.    

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Rose has the burden to prove that it is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 144.020.1 imposes the sales tax on sellers for selling tangible personal property and offering certain enumerated services at retail.  The Director ordinarily collects sales tax from the seller.  Section 144.021.  However, § 144.210.1 authorizes the Director to collect sales tax, interest and additions directly from a purchaser who has purchased property sales tax-free under a claim of exemption that is found to be improper.  The Director has thus assessed sales tax against Rose.  Section 144.010.1(10) defines “sale at retail” as: 

any transfer . . . of the ownership of, or title to, tangible personal property to the purchaser, for use and consumption and not for resale in any form as tangible personal property[.]
(Emphasis added.)  Sales for resale are thus excluded from sales tax.  


Section 144.610 imposes a use tax for the privilege of storing, using, or consuming in Missouri personal property purchased from out of state.  Section 144.605(13) defines “use” as:  

the exercise of any right or power over tangible personal property incident to the ownership or control of that property, except that it does not include the temporary storage of property in this state for subsequent use outside the state, or the sale of the property in the regular course of business[.] 

(Emphasis added).  Section 144.605(10) defines “storage” as: 

any keeping or retention in this state of tangible personal property purchased from a vendor, except property for sale or property that is temporarily kept or retained in this state for subsequent use outside the state[.]

(Emphasis added).  Although the statutes do not define “consume,” the ordinary meaning is:  “vb 1 : to do away with completely : DESTROY . . . 2 . . . b : USE UP . . . vi 1 : to waste or burn away : PERISH   2 : to utilize economic goods[.]”  The Ovid Bell Press v. Director of Revenue, No. 99-0925 RV, at 8 (Mo. Admin. Hearing Comm’n July 28, 2000) (quoting MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 249 (10th ed. 1993)).  Thus, selling or reselling goods is not the consumption of those goods and is an activity expressly excluded from the scope of the use tax.


Section 144.615(6) specifically exempts from use tax tangible personal property held by processors, retailers, importers, manufacturers, wholesalers, or jobbers solely for resale in the regular course of business.  Sales for resale are thus excluded and exempted from use tax.
 
For purposes of the use tax, § 144.605(7) defines “sale” as:  

any transfer, barter or exchange of the title or ownership of tangible personal property, or the right to use, store or consume the same, for a consideration paid or to be paid, and any transaction whether called leases, rentals, bailments, loans, conditional sales or otherwise, and notwithstanding that the title or possession of the property or both is retained for security. . . .

(Emphasis added).  To determine that there is a resale, we must find that there is (1) the transfer, barter or exchange (2) of the title or ownership of tangible personal property, or the right to use, store, or consume the same, (3) for a consideration paid or to be paid.  Aladdin's Castle v. Director of Revenue, 916 S.W.2d 196, 198 (Mo. banc 1996).  The issue is whether there was a transfer of control of the item in question.  Kansas City Power & Light v. Director of Revenue, 83 S.W.3d 548, 552 (Mo. banc 2002).  This definition has been applied consistently, whether sales tax, id., or use tax, Aladdin’s Castle, 916 S.W.2d at 198, is at issue.  The purpose of Missouri's sales tax system is to tax property once and not at various stages in the stream of commerce, regardless of who is receiving the benefit of the property.  Six Flags Theme Parks v. Director of Revenue, 102 S.W.3d 526, 530 (Mo. banc 2003).


Rose argues that it made its purchases of coffee equipment, parts, and related materials to resell them and that it is therefore not liable for use tax, or for sales tax as a purchaser.   

I.  Coffee Equipment


The record establishes that Rose sold coffee equipment outright to some of its customers.  Therefore, Rose unquestionably purchased this equipment for resale.  Other customers received 

the right to use the coffee equipment under the loan agreement described in Finding 6.  The record does not show how much of the equipment was resold outright to Rose’s customers and how much was provided to customers under the loan agreement.  The parties present the critical issue in this case as whether Rose “resold” the equipment to its customers when it provided the equipment pursuant to the agreement. 

A.  Rental vs. Loan 


The parties assume that the coffee equipment was rented to Rose’s customers.  Under the agreement, the transaction would more appropriately be characterized as a loan.  According to BLACK’S LAW DICTIONARY 937 (6th ed. 1990), a loan for use is “a contract by which one gives to another the temporary possession and use of personal property, and the latter agrees to return the same thing to him at a future time, without reward for its use.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY at 683 (10th ed. 1993) similarly defines a loan as:  

1 a : money lent at interest   b : something lent usu. for the borrower’s temporary use   2 a : the grant of temporary use[.]

According to BLACK’S at 889: 

[w]hen used with reference to tangible personal property, [the] word “lease” means a contract by which one owning such property grants to another the right to possess, use and enjoy it for [a] specified period of time in exchange for periodic payment of a stipulated price, referred to as rent.

MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY at 663 defines a lease as:  

a contract by which one conveys real estate, equipment, or facilities for a specified term and for a specified rent; also : the act of such conveyance or the term for which it is made[.]


Although the parties agreed that the cost of the coffee equipment is factored into the price of the coffee, which could be construed as a “reward for its use,” the agreement appears to be more in the nature of a loan than a lease because there is no specified payment therefor and no 

specific period of time.  However, § 144.605(7) includes rentals, leases, bailments, and loans within the definition of “sale.”  Therefore, regardless of whether the transaction is a loan or a rental, under either circumstance the customer has the right to use, store, and consume the equipment.

B.  Appellate Court Decisions


The appellate courts of Missouri have addressed a number of situations in which a taxpayer raised a claim, such Rose’s, that items were “resold” even though there was not explicitly a separate sale of the items in question.  For example, in King v. National Super Markets, 653 S.W.2d 220, 221-22 (Mo. banc 1983), a grocery store raised a claim that packaging items such as paper bags, butcher paper, plastic bags, plastic roller bags, twine and twisters were resold to its customers and that the store was therefore not subject to use tax on its purchases of these items.  These items were used in packaging its customers’ grocery purchases and thus were not sold by themselves to the store customers.  The Director argued that there was no consideration for the “sale” of the packaging items.  The store presented evidence that the cost of the packaging items was included in the retail price that the store charged its customers.  The Court held that because the customers were paying an increased price in exchange for the quantity of bags required to bag their purchases, the transfer of the bags from the store to its customers was supported by consideration.  The Court also noted that the store essentially paid sales tax on the packaging items when it paid sales tax on the gross revenue derived from its retail sales and that the imposition of use tax on its purchase of packaging items would amount to double taxation and would not serve the express purpose of the use tax. 


House of Lloyd v. Director of Revenue, 824 S.W.2d 914, 920  (Mo. banc 1992), involved a claim for a manufacturing exemption rather than a resale.  However, the manufacturing exemption applied to machinery used in manufacturing a product intended to be 

sold ultimately for final use or consumption.  Section 144.030.2(5).  House of Lloyd claimed the exemption for machinery used to manufacture Styrofoam peanuts used in packaging its products.  The Court found that the peanuts were not sold to anyone, but were used and consumed by House of Lloyd in order to protect its product during shipping and that the exemption therefore did not apply.  The Court stated:   “No . . . evidence is found indicating whether the cost of the peanuts was factored into the total price of the merchandise or whether a separate charge was made for them.”  824 S.W.2d at 920.  


In Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539 (Mo. banc 1994), Sipco was engaged in the business of butchering hogs.  Sipco’s product prices depended on the type of product being sold and the type of packaging.  Sipco used dry ice in packaging some of its fresh pork products for delivery to its customers.  In determining the base price for a pork product, Sipco used USDA daily market quotes.  It added a premium to cover the cost of more expensive packing techniques such as cry-o-vac vacuum sealing or gas flushing that its customers requested.  Sipco did not make a specific determination of the cost of the dry ice in relation to the total product cost.  The Court noted its prior determination in National Super Markets, and also its statement in House of Lloyd, 824 S.W.2d at 920, that there had been no evidence that there was a charge for packaging items or that the cost of the packaging items had been factored into the cost of merchandise sold.  The Sipco court stated:  

To the extent that National Super Markets and House of Lloyd imply that the holder of goods must show a calculated cost specifically factored into the price for resale to take advantage of the resale exemption, they are misleading and should no longer be followed.  Neither Sec. 144.615(6) nor Sec. 144.605(5) require such a specific allocation.  Instead, Sec. 144.605(5) merely directs our attention to whether there was:  (1) a transfer, barter or exchange; (2) of the title or ownership of tangible personal property or the right to use, store or consume the same; (3) for a consideration paid or to be paid.  The statute indicates the elements that are controlling.  

The record before us establishes that Sipco packed its pork products in dry ice for shipping to its purchaser.  Sipco neither retained the dry ice, nor consumed it for purposes other than to transfer it to the customer.  The purchaser received the dry ice along with the pork and was free to use or discard the dry ice as it saw fit.  While there was no extra or explicitly stated charge for the dry ice, one need not be an accountant to understand that the value of the dry ice was factored directly or indirectly into the total consideration paid for the pork.  Accordingly, the dry ice that Sipco purchased for transfer to its customers and that was used for that purpose is exempt from use tax as property held for resale.  

Sipco, 875 S.W.2d at 542.  Thus, the Missouri Supreme Court has established that consideration may be present, for purposes of a resale, on an item that is conveyed incidentally with the sale of a primary product, even though the claimant does not specifically prove that the cost of the item was factored into the price of the primary product.


In Kansas City Power & Light v. Director of Revenue, 83 S.W.3d 548, 551-52 (Mo. banc 2002), the Court expanded this analysis to conclude that electricity is resold even though it is not a tangible item.  In that case, the Court held that a hotel resells electricity in its guest areas to its customers because it transfers the right to use and consume the electricity.  


Other cases from the appellate courts address the concept of “resale” applied in the context of a loan or rental of an item; i.e., can an item qualify for the exclusion/exemption if it is loaned or rented to a customer, rather than an outright transfer of title or ownership?  Rose relies on Weather Guard, Inc. v. Director of Revenue, 746 S.W.2d 657 (Mo. App., E.D. 1988).  In that case, Weather Guard was a wholesaler that promoted the sale of insulation by providing insulation machines to retailers of its product.  The retailers sold the insulation to their customers along with the license to use one of the insulation machines to install the insulation.  The retailers signed a “Rental Machine Agreement,” acknowledging receipt of the machine, and the machines were on loan in accordance with a Retailer Dealer Agreement.  The machines remained the 

property of Weather Guard, and the retailers were to return the machines to Weather Guard upon request, in accordance with the Retailer Dealer Agreement.  The Director assessed use tax against Weather Guard on its purchases of the insulation machines. Weather Guard argued that it purchased the machines for “resale.”  In ruling in favor of Weather Guard, the Court relied on King v. National Super Markets, 653 S.W.2d 220.  The Weather Guard court also noted the definition of “use” in § 144.605(5).  The Court stated:  

The machines were not held for resale in the ordinary sense of the word, because they were not permanently transferred to retailers and ultimately to customers as were the paper sacks in King v. National Super Markets, Inc., 653 S.W.2d 220 (Mo. banc 1983).  However, it is obvious from Sec. 144.605(5) that a rental qualifies as a sale.  Thus the question remains whether the machines were rented to customers or loaned at no charge.  

There was evidence that the insulation sold in the “do-it-yourself” program cost more than the insulation sold by Wholesaler without use of one of Wholesaler’s machines.  However, the [Administrative Hearing] Commission found “[t]he mere fact that the cost of the blowers may be included in the total price of the insulation is not sufficient to constitute a ‘sale’ of the blowers.”  This finding was contrary to the construction of Sec. 144.615(6) in King, 653 S.W.2d at 221.  The court in King held that when the cost of paper sacks was factored into the price for which goods were sold, that constituted a resale under Sec. 144.615(6).  Id. at 222.  

Moreover, because the customers paid sales tax on the increased cost of the insulation, there was no loss of tax revenue to the State of Missouri, See Management Services, Inc. v. Spradling, 547 S.W.2d 466, 468 (Mo. banc 1977) (primary function of Sec. 144.610 is to supplement and protect the sales tax on out-of-state purchases), and to impose a use tax would amount to double taxation.  See King, 653 S.W.2d at 222.  

Reversed.

Weather Guard, 746 S.W.2d at 658.


We find Weather Guard directly controlling.  That case, similar to this one, involved a loan or rental of equipment without a stated extra charge to the customer.  The Court found that Weather Guard was not liable for use tax on its purchases of the equipment.  Although the Court stated that a question in the case was whether the machines were a rental or a loan, the Court did not find this distinction critical.  The Court relied on the fact that the insulation sold in the “do-it-yourself” program cost more than the insulation sold without the use of one of the insulation machines.  Because the cost of the blowers was included in the total price of the insulation, the customers gave consideration for the machines, and Weather Guard “resold” them to its customers.  


We note once again that Sipco, 875 S.W.2d at 541-42, abrogated the requirement that a sale-for-resale claimant prove that the cost of the resold item was included in the price.  However, especially in the context of a loan or lease, this evidence is still relevant if presented.  The cost of the coffee equipment was factored into the price that Rose charged its customers for the coffee.  Therefore, the elements of (1) transfer (2) of the right to use, store or consume tangible personal property (3) for consideration, are present in this case.  We also note that Weather Guard is an opinion of the Missouri Court of Appeals, Eastern District, and has not been cited, much less relied upon, in any of the decisions of the Missouri Supreme Court involving resale claims.  However, as a decision of an appellate court, Weather Guard is binding on this Commission, and we find it applicable to this case.  


Rose also relies on Brambles Industries v. Director of Revenue, 981 S.W.2d 568 (Mo. banc 1998).  In that case, Brambles, doing business as Chep USA, leased pallets to Procter & Gamble for shipping soap from Procter & Gamble’s St. Louis plant to its customers, which were usually retail stores.  Chep had collected tax from Procter & Gamble based upon the proceeds 

from leasing the pallets, and it had remitted it to the Director.  Chep sought a refund on the basis that the lease proceeds were excludable from sales tax because pallets purchased under identical circumstances would be excluded from sales tax as purchases for resale.  Procter & Gamble also purchased some pallets outright from other sources, but it charged its customers the same amount regardless of whether leased pallets were used to ship the merchandise.  The Court relied on the definition of gross receipts in § 144.010(3):  

“Gross receipts” . . . means the total amount of the sale price of the sales at retail . . . .  For the purposes of sections 144.010 to 144.525 the total amount of the sale price above mentioned shall be deemed to be the amount received.  It shall also include the lease or rental consideration where the right to continuous possession or use of any article of tangible personal property is granted under a lease or contract and such transfer of possession would be taxable if outright sale were made and, in such cases, the same shall be taxable as if outright sale were made and considered as a sale of such article, and the tax shall be computed and paid by the lessee upon the rentals paid[.]


Because the pallets would have qualified for a resale exclusion if Procter & Gamble purchased them, the Court held that the lease of the pallets to Procter & Gamble was also excluded from sales tax.  The Court noted its ruling in Sipco, 875 S.W.2d 539, that packaging material is resold if there is (1) a transfer, barter or exchange; (2) of the title or ownership of tangible personal property or the right to use, store or consume the same; (3) for a consideration paid or to be paid.  The Brambles court continued:  

As this Court has noted, a primary goal of the ruling in Sipco was to simplify the problems of proof encountered by taxpayers in attempting to show that consideration was paid for packaging materials, where, as here, the cost of such materials was not separately stated apart from the price paid for the goods.  The uncontradicted evidence presented by Chep was that P & G’s customers paid the same price for its product regardless of whether it was shipped on pallets owned by P & G or on leased pallets.  It is assumed that, since the purchased pallets, apparently, became the customers' property, the price of the pallets was factored into 

the purchase price of the soap and that, therefore, P & G received consideration for those pallets.  The fact that P & G's customers pay the same price for leased pallets implies that some consideration should also be assumed to have been paid for the right to use those pallets.  Given that Chep’s ultimate burden here is to show that an outright sale would not have been taxable, this fact is particularly compelling, since it implies that, to P & G’s customers, the economic difference between a leased pallet and a pallet purchased free from sales tax is negligible.  Chep met its burden of proving that the leased pallets would have qualified as being sold for resale under Sipco if an outright sale had been made, and, therefore, that the lease proceeds should have been excluded from gross receipts under section 144.010(3).   

981 S.W.2d at 571 (footnotes omitted). 


We find that Brambles also applies.  In that case, there was no evidence that Chep paid sales tax on its purchases.  However, it leased the pallets to Procter & Gamble without paying tax, on the theory that Procter & Gamble “resold” the pallets to its customers because the customers received the right to use the pallets.  This Commission had assumed that Procter & Gamble’s customers were obligated to return the pallets to Chep, although Chep had not presented direct evidence of that fact.  However, the Court found that the element of “right to use” was present, regardless of whether Procter & Gamble’s customers were obligated to return the pallets.  The Court also found consideration because Procter & Gamble’s customers paid the same price regardless of whether Procter & Gamble had purchased or rented the pallets. Similarly, in this case the customer had the right to use the coffee equipment, even though it was required to return the equipment if its agreement with Rose was terminated.    

C.  Section 144.020.1(8)


The Director relies on § 144.020.1(8), which imposes:  


A tax equivalent to four percent of the amount paid or charged for rental or lease of tangible personal property, provided that if the lessor or renter of any tangible personal property had previously purchased the property under the conditions of “sale at 

retail” as defined in subdivision (8) of section 144.010 or leased or rented the property and the tax was paid at the time of purchase, lease or rental, the lessor, sublessor, renter or subrenter shall not apply or collect the tax on the subsequent lease, sublease, rental or subrental receipts from that property.  

The Director argues that the courts in Brambles and Weather Guard did not address 

§ 144.020.1(8), and those cases are not controlling because the Director is applying that 

statute.  However, the terms of that statute do not apply in this case.  First, as we have stated, 

we believe the equipment was loaned to the customer, who was obligated to return it when the agreement was terminated.  Section 144.020.1(8) specifically applies only to the taxability of lease transactions.  If the transactions were loans, then § 144.020.1(8), which applies only to leases, does not apply.  However, even if we regarded the transactions as leases rather than loans, Rose could not have collected sales tax on the leases of the equipment because it did not have a stated charge for its customers’ use of the equipment.  Section 144.020.1(8) applies if there is a charge for the lease of property, or if tax was paid on subsequently leased property at the time the lessor purchased it.  Neither one of those situations is present in this case.  Therefore, 

§ 144.020.1(8) does not apply even if this is regarded as a lease transaction.  The Director 

argues that the lease of machinery is a separate transaction from the sale of coffee and that it cannot be combined with the sale of the coffee.  However, in issuing the sale/use tax assessments against Rose, the Director made no attempt to assess against leases of coffee equipment, but only assessed Rose’s purchases of the equipment.  The plain terms of § 144.020.1(8) do not apply to a transaction where there is no stated charge for the lease.  


The Director further argues that applying the concept of “resale” to a lease transaction would render § 144.020.1(8) meaningless, because a taxpayer would always be making a purchase for resale and would never pay tax on its purchases, as § 144.020.1(8) would allow.  

The Director argues that if the concept of “resale” were applied to leases, a conflict with 

§ 144.020.1(8) would result because then a purchase would be for “resale” under that theory, while the statute says that property could be purchased as a sale at retail (and not for resale), but then there could be a subsequent lease.  Because § 144.020.1(8) does not even apply in this case, this is an issue that we need not resolve.  However, Rose points out that a taxpayer may purchase property without knowing whether it will lease the property and that § 144.020.1(8) is therefore not meaningless.  We believe that Weather Guard, not § 144.020.1(8), is applicable to this case and is controlling on the issues presented here.  

D.  Westwood and Six Flags


The Director also contends that the concept of resale, as applied to leases, is inconsistent with Westwood Country Club v. Director of Revenue, 6 S.W.3d 885 (Mo. banc 1999), and Six Flags Theme Parks v. Director of Revenue, 102 S.W.3d 526 (Mo. banc 2003).  In Westwood, 

6 S.W.3d at 888-89, the Court held that the taxpayer was entitled to a refund of sales tax that it paid under protest for golf cart rentals.  The Court held that § 144.020.1(8), as the more specific statute, prevailed over § 144.020.1(2), which taxes fees paid to any place of amusement, entertainment, or recreation.  Because the taxpayer had paid sales tax when it purchased the golf carts, it was not liable for sales tax on the golf cart rentals.  Similarly, in Six Flags, 102 S.W.3d at 529-30, Six Flags had a contract with the owner of video game machines allowing the owner to place the video games in Six Flags’ amusement park.  Six Flags and the owner split the proceeds from the video games evenly between them.  The owner had paid sales/use tax when it purchased the game machines.  Six Flags sought a refund of sales tax that it had collected and paid on its customers’ use of the machines.  The Court held that playing games on video game machines constituted a rental of the games.  Therefore, under § 144.020.1(8), Six Flags’ receipts 

from the games were not taxable because sales/use tax had been paid when the owner purchased the machines.  The Court granted Six Flags a refund of the sales tax that it had collected and paid on its customers’ use of the machines.  


The situations in Westwood, 6 S.W.3d at 888-89, and Six Flags, 102 S.W.3d at 529-30, are distinguishable from the present case because Westwood and Six Flags collected money for the lease of the property and had already paid tax on the lease of the property.  Westwood made payment under protest, and Six Flags sought a refund of tax paid.  In the present case, Rose is not specifically collecting anything for a lease or loan of the coffee equipment; the customer’s right to use the equipment is included in the sale of the coffee.  This situation is much more akin to Weather Guard, where the customer was not specifically paying anything for the use of the insulation machines, and Brambles, where Procter & Gamble’s customers were not specifically paying anything for the use of the pallets.  Therefore, Weather Guard and Brambles, rather than Westwood and Six Flags, control this case. 


The Director argues that there is a conflict between Brambles and the reasoning of Westwood and Six Flags.  The Director argues that if the resale concept applied to leases, the holdings of Westwood and Six Flags would have been different.   Section 144.020.1(8) allows the purchaser of an item that is to be leased to pay tax on the purchase or to collect tax on the lease instead.  The concept of resale similarly allows a purchaser to forego payment of tax on the purchase because it will collect tax on the lease.  Westwood and Six Flags involved situations in which sales/use tax had already been paid for the purchase of the items in question; therefore, the Court held that under § 144.020.1(8), sales tax was not due for the rental of the items.  That was the issue presented to the Court.  In Brambles, there was no evidence that Chep USA had paid sales/use tax on its purchases of the pallets before leasing them to Procter & Gamble; thus, the 

Court did not address the application of § 144.020.1(8).
  The issue presented to the Court in Brambles was thus different from the issue presented in Westwood and Six Flags.  The holdings in Westwood and Six Flags were based on § 144.020.1(8), and we have found that § 144.020.1(8) does not apply to the facts of this case.  The controlling law set forth in Weather Guard and Brambles establishes that Rose qualified for the resale exclusion/exemption.
  

E.  Use and Consumption


Although this issue is not presented by the parties, we address the applicability of R & M Enterprises v. Director of Revenue, 748 S.W.2d 171 (Mo. banc 1988), which involved a fabric wholesaler that sent sample books of patterns and inventory to retailers.  There, the Court held that providing the sample books did not constitute a resale even though the cost of the books was factored into the price charged to the customers.  The Court stated:  

There is no quantitative connection between the furnishing of sample books to retailers and the purchase of fabrics by these retailers for their customers.  It is of course to the appellant’s interest to have the sample books in the hands of the retailers, but there is no assurance that orders will be forthcoming from any particular retailer, or of the volume of any such orders.  The circumstance that the cost of binding the books is factored into the price charged the customers is not controlling.  The appellant necessarily considers all of its costs in fixing its prices.  The evidence fails to demonstrate a sale for resale.  

Id. at 173.


Arguably, Rose used and consumed the coffee equipment in its own business, which could defeat its resale claim and render it liable for sales/use tax.  However, this case differs 

from R & M because there is a quantitative connection between the furnishing of coffee equipment and the purchase of coffee.  Supplying the coffee equipment is incidental to Rose’s customers’ purchases of the coffee.
  


In addition, R & M was expressly overruled as to packaging materials in House of Lloyd v. Director of Revenue, 884 S.W.2d 271 (Mo. banc 1994).  The Court stated:  

R & M Enterprises must be overruled to the extent it reads the phrase “solely for resale” in the use tax law to vitiate the exemption if the taxpayer receives any benefit from holding the property prior to its shipment to the end purchaser.  As to packing material cases only, we reject the fine line drawn in R & M, and conclude that a taxpayer holds property “solely” for resale within the meaning of Section 144.615(6) if the taxpayer holds the property for no other telos than resale.  The fact that the taxpayer receives some incidental benefit from using the packing material will not defeat the use tax exemption.  

Id. at 274-75.  The Court has not relied on R & M in subsequent cases involving resale claims.
  We find that R&M does not apply to the facts of this case.  

F.  Rulings from the State of Virginia


We recognize that the Virginia Department of Taxation has determined that a coffee company such as Rose is the ultimate user and consumer of coffee equipment.  PD 92-146 

(Aug. 19, 1992), and PD 93-84 (March 26, 1993).  In PD 92-146, the Department stated:  

[T]he department has historically held coffee service companies liable for the sales and use tax on the purchase of coffee machines.  A review of sample invoices/contracts included in the auditor’s report indicates that the equipment is “loaned” not leased to 

customers.  Thus, the Taxpayer is the actual user and ultimate consumer of the equipment in question.  Machines are purchased by the Taxpayer, not for resale or for lease within the accepted meaning of that term, but as equipment which will be used in the promotion of sales of its products.  

Although we find this approach somewhat persuasive, it is not the law in Missouri, and we must follow Missouri law as set forth in cases such as Weather Guard. 

G.  Conclusion 


We conclude that Rose purchased the coffee equipment for resale to its customers.  Rose sold some of the equipment outright to its customers.
  Even as to equipment that Rose provided to its customers under the loan agreements, there was a transfer of the right to store, use, or consume the equipment, and consideration was present because the cost of the coffee equipment was included in the price that Rose’s customers paid on their coffee purchases.
   


We also note that Rose sells coffee to some customers, such as convenience stores, that resell it; thus, sales tax is paid on the ultimate coffee sales, which include the cost of the coffee equipment.  The purpose of Missouri’s sales tax system is to tax property once and not at various stages in the stream of commerce, regardless of who is receiving the benefit of the property.  Six Flags, 102 S.W.3d at 530.  Although the record does not show what percentage of Rose’s coffee 

sales are for resale that result in an ultimate taxable sale, the sales tax system is designed to tax those ultimate sales and not intermediate points.  


In addition, we note that the Director had the benefit of conducting an audit in retrospect after the transactions had already occurred.  Upon learning that Rose collected sales tax on 20% of its coffee sales, the Director agreed that Rose should be subject to sales/use tax on only 80% of its purchases of coffee equipment.  The Director seeks to tax Rose’s purchases, but does not contest that 80% of its coffee sales are not subject to tax.  This leaves little guidance to the taxpayer as to how to conduct its business.  Rose must know whether or not to pay tax on its purchases of coffee equipment.  Under the Director’s audit methodology, the coffee equipment purchases are not subject to tax if the coffee sales will be subject to tax.  However, there is no way that Rose can know in advance what percentage of its coffee sales for a given tax period will be exempt and thus pay tax according to the Director’s audit methodology on its equipment purchases. 


We also recognize another element of Westwood Country Club, 6 S.W.3d at 887-88, that deserves discussion.  In addition to the golf cart rental issue, that case involved a claim that the country club’s purchases of food and drinks were for resale because it resold the food and drinks to its customers.  In that case, the Court denied the resale claim because the country club’s sales of food to its members and guests were not made to the public and were therefore not subject to sales tax.  The Court stated that “since Westwood’s service of food and beverage is not a sale at retail, Westwood’s purchases do not fit the exclusion.”  Id. at 887.  Eighty percent of Rose’s coffee sales were not subject to sales tax.  This raises the issue of whether the principles of Westwood should be followed and the resale claim denied because the overwhelming bulk of 

Rose’s coffee sales are not subject to sales tax.
  However, because no court cases have extended the reasoning of Westwood to cases such as this, where a percentage of the resales were not subject to tax, we decline to do so.  

II.  Parts

 
This case primarily involves parts and only a limited amount of coffee equipment.  The evidence does not show whether parts are included in the loan agreement.
  Rose installs the parts in the coffee equipment.  Therefore, its customer does not obtain the right to use, store or consume the parts until they are installed on the machines that Rose owns.  Arguably, this could defeat the resale claim.  See Buchholz Mortuaries v. Director of Revenue, 113 S.W.3d 192 

(Mo. banc 2003) (different sales/use tax consequences ensue, depending on when title passes to customer).  


However, the customer has the right to use or consume the parts as part of the machine.  This case is similar to Dean Machinery Co. v. Director of Revenue, 918 S.W.2d 244 (Mo. banc 1996), where the taxpayer charged sales tax on parts used in repairs, and the Court held that rework parts (which the taxpayer provided at no additional charge when necessary due to errors in making the repairs) were purchased for resale.  The taxpayer included the historical cost of rework parts in the price it charged for new parts.  The Court held that the transfer of the property and the consideration paid therefor need not be contemporaneous.  Because the customer in essence paid for the rework parts in advance when it paid for the repairs, sufficient 

consideration was given, and the rework parts were considered as purchased by the taxpayer for resale to its customers.  The customer paid sales tax initially when it purchased the parts on the original work. 


In this case, similar to Dean Machinery, the price of the parts was not itemized on a statement provided to the customer, and the payment of consideration was not necessarily contemporaneous with the transfer of the parts, but the customer paid for the parts because the cost of the parts was factored into the price of the coffee.  The goal of the sales/use tax laws is to tax an item only once in the stream of commerce.  Six Flags, 102 S.W.3d at 530.  In King v. National Super Markets, 653 S.W.2d 220, 221-22 (Mo. banc 1983), the Court stated that the store essentially paid sales tax on the packaging items when it paid sales tax on the gross revenue derived from its retail sales and that the imposition of use tax on its purchase of packaging items would amount to double taxation and would not serve the express purpose of the use tax.  Because Rose’s customers in effect pay sales/use tax on the parts when they pay sales/use tax on the coffee, the purpose of the sales/use tax laws is fulfilled by allowing Rose’s resale claim.  


Even the Director argues that the parts should be treated the same as the coffee equipment.  During oral argument, the Director referred to Regulation 12 CSR 10-3.230.  That regulation was rescinded effective May 30, 2003, but was in effect during the periods at issue.  Regulation 12 CSR 10-3.230 provided:  

(1) Sellers of repair or replacement parts for use in repairing tangible personal property which is rented or leased are subject to the sales tax unless the lessor/renter provides the seller with a properly executed exemption certificate.  In order to purchase repair or replacement parts tax exempt under an exemption certificate, the following requirements must be met:  


(A) Tax must not have been paid on the property to be repaired at the time of purchase. . . .


(B) The repair or replacement of the property must be performed at no additional cost to the lessee of the property under the lease agreement; and


(C) The lessor must not use the property or parts in any manner other than holding them for the repair of or for replacement on leased or rental property or for resale.

First , the regulation does not apply because, as we have stated, this transaction is not a lease.  However, if we considered the transaction as a lease, the regulation would allow Rose to purchase the parts tax free because Rose did not pay tax on its purchases of coffee equipment at issue in this case, and we have concluded that this action was proper.


We agree that the coffee equipment and parts should be treated consistently.  We conclude that Rose established a transfer of the right to use, store, or consume the parts for consideration, just as it did for the coffee equipment.  Kansas City Power & Light, 83 S.W.3d at 552.  Therefore, we conclude that Rose resold the parts as well as the coffee equipment. 

III.  Related Materials


The related materials are factually different from the coffee equipment and parts.  The customers were not required to return the related materials to Rose under any circumstances.  Therefore, the ownership and control of the related materials passed from Rose to its customers.  Like the coffee equipment and parts, the cost of the related materials was included in the sale price of the coffee.  The Director concedes that Rose purchased the gas mart coffee cards for resale.  We conclude that Rose established a resale as to the related materials because there was a transfer of the title or ownership of tangible personal property, or the right to use, store, or consume the same, for a consideration paid or to be paid.  Kansas City Power & Light, 83 S.W.3d at 552.  

IV.  Conclusion


Rose has established its resale claim as to its purchases of coffee equipment, parts, and related materials.  Therefore, we grant Rose’s motion for summary determination.  Rose is not liable for sales/use tax as the Director assessed.  


SO ORDERED on February 13, 2004.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Although there are no material issues of fact in this case for purposes of ruling on summary determination, the facts are not entirely clear as to the interplay between this case and Case No. 03-0765 RS.  For example, it is not clear why Rose paid tax on some items, and thus sought a refund, but at other times did not pay tax on the same type of items, for which the Director made assessments.  


	�Rose’s affidavit states that Rose also sells coffee grinding equipment, brewing equipment, parts for such equipment, and related items like mugs; coffee pots; and coffee dispensing, promotion, and display materials.  Whether those items are sold is a legal conclusion and is indeed the issue in this case; thus, we have not made a finding of fact on this issue.  





	�Rose’s affidavits include the parts as coffee equipment.  We distinguish the brewing and grinding equipment, which we characterize as “coffee equipment,” from the parts therefor.  


	�Cups and condiments are not at issue in this case.  


	�The record does not explain why Rose only collected tax on 20 percent of its coffee sales.  At oral argument, Rose’s counsel stated that this was because 80 percent of the sales were to exempt entities or were for resale.  Counsel’s statement is not evidence.  Rose’s affidavit states that Rose remitted sales tax on its sales of coffee beans, ground coffee, and tea, “and the included Coffee Equipment and Related Materials that it sold its customers.”  Again, whether it sold the coffee equipment, parts, and related materials is the legal issue in this case, thus we have not made a finding of fact with the same language as the affidavit.  


	�Rose’s affidavit states that “[t]hose purchases consist of coffee equipment and, in particular, parts of brewing and grinding equipment.”  (Bellm Aff. at 4.)  However, the exhibits to the affidavit show that the purchases were of miscellaneous parts, toggle switch, hardware, dump valve, and replacement gaskets.  Therefore, it appears that all of these items are parts and not coffee equipment.  


	�The Director assessed sales tax against Rose as a purchaser because the Director asserts that Rose gave invalid resale exemption certificates.  (Bellm Aff. ¶ 8; § 144.210.1, RSMo 2000.)  





	�The Director filed a response to the motion for summary determination on July 14, 2003, a revised response on August 29, 2003, and an additional revised response on September 9, 2003.  According to the initial response, the sales tax and interest was $492.53, and the use tax was $10,173.24 plus interest.  The revised calculations are not explained very clearly in the record.





	�The auditor’s affidavit states that Rose did not collect tax on 80% of its lease transactions.  However, the auditor intended to state that Rose did not collect tax on 80% of its sales.  At oral argument, counsel for both parties agreed that Rose collected tax on 20% of its sales.  





	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


�There is no resale exemption from sales tax – only a resale exclusion.  However, under § 144.210.1, the Director may recover sales tax directly from a purchaser whose claim of exemption or exclusion is found to be improper.  Overland Steel v. Director of Revenue, 647 S.W.2d 535, 538 (Mo. banc 1983).


	�As the Director notes, the Court’s opinion in Brambles did not analyze § 144.020.1(8), though it mentioned the statute in its recitation of the facts.  





	�The Director also relies on two cases from the Missouri Supreme Court that we find inapposite:  International Business Machines v. State Tax Comm’n, 362 S.W.2d 635 (Mo. 1962), and Federhofer, Inc. v. Morris, 364 S.W.2d 524 (Mo. 1963).  The Director cites those cases for the proposition that leases are not sales at retail and are not subject to sales tax.  However, those cases predated the legislature’s imposition of sales tax on lease transactions.  See International Business Machines v. David, 408 S.W.2d 833 (Mo. banc 1966). 


	�This Commission applied R & M in Southwest Technologies v. Director of Revenue, No. 98-1506 RV (Mo. Admin. Hearing Comm’n Oct. 13, 1999).  In that case, a manufacturer of medical products provided samples of its products.  This Commission held that the recipient of the sample did not pay consideration, even though the cost of the samples was factored into product prices.  R & M controlled that case because it involved free samples.  The present case is distinguishable from Southwest Technologies, as it is distinguishable from R & M, because there is a quantitative connection between the furnishing of coffee equipment and Rose’s customers’ purchases of coffee.  





	�In Southwestern Bell Yellow Pages v. Director of Revenue, 94 S.W.3d 388, 392 (Mo. banc 2002), the Court noted that the specific holding in R & M Enterprises was overruled in House of Lloyd.  Aladdin's Castle v. Director of Revenue, 916 S.W.2d 196, 198 (Mo. banc 1996), distinguished R & M. 


	�In The Ovid Bell Press v. Director of Revenue, No. 99-0925 RV (July 28, 2000), and Walsworth Publishing Co., No. 98-2404 RV (July 28, 2000), this Commission expressed its agreement with the proposition that the taxpayer acquired materials for use in performing its contractual obligations, not for resale to its customers.  However, this Commission resolved those cases on other grounds, and the Missouri Supreme Court reversed the decisions, holding that the key items at issue in that case qualified for manufacturing exemptions.  The Ovid Bell Press v. Director of Revenue, 45 S.W.3d 880 (Mo. banc 2001).  





	�Rose purchased equipment and then sold it to some customers outright.  Some customers purchased the coffee equipment from Rose after they held it pursuant to the loan agreement, but then ceased buying coffee from Rose.  Rose’s counsel represented that the latter type of customer paid sales tax to Rose on the purchase.  However, statements of counsel cannot be taken as evidence.  





	�In oral argument, Rose suggested that the coffee equipment may qualify for a manufacturing exemption.  Because this is an assessment case, Rose may raise that issue even if it was not brought before the Director.  However, because we find that Rose prevails on the resale theory, and it has not addressed the manufacturing exemptions in its motion and reply, we do not reach that issue.  


	�Rose represents that some sales are to exempt entities and that some are for resale to establishments such as convenience stores.  If coffee is resold by a convenience store, sales tax will be collected.  Other Rose customers, such as exempt entities and businesses that are providing coffee to their employees, would not collect sales tax when they provide the coffee.  However, the record does not show what amount of Rose’s coffee sales were for resale by Rose’s customers.  





	�Rose’s counsel indicated that this information would be provided.  (Tr. at 17.)  However, the supplemental affidavit only states that the loan agreements pertain to the brewing/grinding equipment, and does not mention the parts.  
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