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)
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DECISION


We deny Laura Roques’ application for licensure because (1) she failed to provide proper oversight to a known mentally disturbed resident who committed suicide; (2) she did not have a required Department of Mental Health (“DMH”) license for her facility and the 11 residents with mental infirmities; and (3) a principal of the facility failed to meet licensure requirements and she lied about it.  Roques failed to prove that she is qualified to be licensed by showing substantial compliance with the regulations and that any cited deficiencies have been timely corrected.
Procedure


On January 2, 2008, Roques filed a complaint appealing the decision by the Department of Health & Senior Services (“the Department”) denying her application for a license for a long- term care facility.  On January 7, 2008, Roques filed a motion for a stay of the Department’s 
refusal to extend her temporary operating permit beyond its expiration date of January 31, 2008.   On January 10, 2008, the Department filed an objection to the motion.  On January 14, 2008, we held a telephone conference on the motion.  By order dated January 16, 2008, we denied the motion for stay.


On October 27, 2008, we held a hearing on the complaint.  James M. McCoy represented the Department.  Roques represented herself.  The parties filed briefs.


Commissioner Nimrod T. Chapel, Jr., having read the full record including all the evidence, renders the decision.
  

Findings of Fact

1. Roques is a registered nurse and licensed facility administrator.
2. Roques filed an application with the Department for licensure of Affton House, a 19-bed residential care facility located at 9009 Gravois Road, Affton, Missouri.  
3. Roques opened Affton House on July 1, 2007.  Roques operated Affton House under a temporary operating permit while her application for license was being reviewed by the Department.
4. As of November 27, 2007, Roques had not had the electrical system at Affton House inspected by a qualified electrician.  An inspection of the electrical system was not completed until March 2008, after the application was denied and the temporary operating permit expired.
5. By notice dated December 21, 2007, the Department denied Roques’ application for licensure.
A.  DMH license
6. Roques had 11 residents affected by a mental disorder at Affton House.   During the period she operated Affton House, Roques did not have a DMH license.
7. Roques’ application for a DMH license was notarized on August 9, 2007.
8. As of December 7, 2007, DMH had not received an application from Roques.

B.  Resident M.L.
9. In November 2007, the Department received a hotline call regarding an alleged lack of oversight resulting in the death of a resident – M.L. – at Affton House.
10. M.L. was transferred from Metro Psychiatric Hospital to Affton House on July 30, 2007.  M.L. was mildly mentally retarded, schizoaffective, depressed, and suicidal.  Roques knew of these diagnoses.
11. Roques personally documented M.L.’s threats of suicide in her nurse’s notes.  Roques’ first notation of a suicidal threat was August 4, 2007.  Staff documented a threat on August 2, 2007:  “Feels suicidal and tried to call the crisis hotline.”

12. M.L. made suicide threats and had attempted suicide in the past.  At other placements, he had threatened staff, and had beat his head against the walls and floor.  While at Affton House M.L. was hospitalized at least three times based on suicidal behavior.  One of those incidents involved M.L. putting a belt around his neck.
13. There was no care plan maintained for M.L.  Roques wrote instructions on a card and left it in a box at the nurse’s station.  Roques’ instructions regarding the suicidal resident were to redirect him, to show him funny movies, or to play games.
14. Staff at Affton House did not make daily room checks of the residents’ rooms.  The rooms were checked once a week.  Bed checks were not done, and no one searched M.L.’s room even though he had a history of suicide threats and attempts.
15. Roques had instructed staff to call her if M.L. told anyone of a plan for his suicide.
16. On October 17, 2007, M.L. attended a day program at CenterPointe and then returned to Affton House.  CenterPointe staff notified Affton House staff that M.L. was seeking to obtain aspirin to attempt an overdose.
17. There was a convenience store less than one block from the facility.  Affton House residents had worn a path from the facility to the convenience store.
18. M.L. purchased five bottles of aspirin (500 aspirin) at this convenience store, returned to the facility, and went to his room.  He ingested all the aspirin except one pill that he dropped.
19. Affton House staff did not meet M.L. at the door when he returned from the day program and did not notice or discover the aspirin.  Roques was not at the facility.  A med tech level 1 was on duty.
20. M.L. informed the staff that he had taken the aspirin.  Neither Roques nor the facility knew about M.L.’s overdose until he told someone.
21. Affton House staff called 911, and M.L. was transported to St. Anthony’s Hospital.
22. M.L. died at the hospital later that evening.
23. M.L. was a client of DMH.  DMH conducted an investigation and issued a report.  The DMH report was reviewed by the Department in making its decision to deny licensure to Roques.
24. The Missouri Highway Patrol (“MHP”) conducted an investigation into the resident’s death.  The MHP report was reviewed by the Department in making its decision to deny licensure to Roques.
25. The Department completed a survey on December 1, 2007, and issued a Statement of Deficiencies (“SOD”) to Roques.

C.  Undisclosed Principal

26. In the Department’s notice of denial,
 the denial was based in part because “a principal in the operation of the facility (namely, Alan Sienkiewicz) . . . has/have ever knowingly acted or knowingly failed to perform any duty which materially and adversely affected the health, safety, welfare or property of a resident, while acting in a management capacity[.]”

27. A “principal” was described as “a key employee or a part of the operating entity[.]”
  A manager would be a key employee.
28. Alan Sienkiewicz is Roques’ husband.  Sienkiewicz and Roques are officers of Sienkiewicz, Inc., the corporation that owns the property and Affton House building.  In 2003, Roques was not identified as an officer of the corporation.  In a 2004 application for licensure to operate a long-term care facility, Roques was identified as the vice president and treasurer of Sienkiewicz, Inc.  
29. Sienkiewicz was the operator of a previous facility on the same site as Affton House. Sienkiewicz’s license was placed on probation and subsequently surrendered for failure to abide by the terms of a consent agreement with the Department.  
30. Roques is named as a payee on the mortgage for the property and building that houses Affton House.  The property is owned by Sienkiewicz, Inc.  Roques leases the property from Sienkiewicz and she refers to him as the “landlord” and the “building manager.”
31. Sienkiewicz acts as a medication aide, social worker, collection agent, and the building manager.  Sienkiewicz is responsible for building maintenance.
32. Roques and Sienkiewicz made joint decisions about how to monitor a suicidal resident.
33. Roques and Sienkiewicz attended the plan of corrections meeting held by Cassie Blum on December 21, 2007, regarding the SOD, and Sienkiewicz was an active participant in that meeting.
34. Sienkiewicz identified himself to the Department’s staff, DMH’s investigator, and the Highway Patrol as the owner of Affton House.
35. Roques identified herself as the administrator of Affton House.  She directed individuals, including the investigating Highway Patrol officer, to Sienkiewicz when asked for specific information or documents concerning the facility or residents.
36. On the DMH application, Roques lists Sienkiewicz as the chief administrative officer and contact person for Affton House.

Conclusions of Law 


We have jurisdiction to hear the complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We decide the issue that was before the Department,
 which is the application.  We exercise the same authority that has been granted to the Department.
  
Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  
I.  Bias/Due Process

Roques argues that the Department “took an unreasonably heavy approach” with her.
  Roques’ concerns as to the Department’s motivations in relation to this contested case are misplaced.  Any potential bias that the Department may have is irrelevant to this proceeding.
  In applicant cases like this one, we do not “review” the decision of the Department.  Rather, we independently exercise the same authority that has been exercised by the Department
 and decide the case de novo.
  The appeal vests in this Commission the same degree of discretion as the Department, and we need not exercise it in the same way.
  In other words, we are not bound by what the Department did, and it is irrelevant to the decision in this case why the Department acted.  The parties start over again by presenting evidence to this Commission as to whether the applicant is entitled to licensure.


Roques also argues that the Department violated her due process rights.  This Commission does not have authority to decide constitutional issues.
  The issue has been raised and may be argued before the courts if necessary.
  

II.  Cause for Denial

The Department denied Roques’ application pursuant to § 198.022:

1.  Upon receipt of an application for a license to operate a facility, the department shall review the application, investigate the applicant and the statements sworn to in the application for licensure and conduct any necessary inspections.  A license shall be issued if the following requirements are met.
(1) The statements in the application are true and correct;
(2) The facility and the operator are in substantial compliance with the provisions of sections 198.003 to 198.096 and the standards established thereunder;
(3) The applicant has the financial capacity to operate the facility;
(4) The administrator of an assisted living facility, a skilled nursing facility, or an intermediate care facility is currently licensed under the provisions of chapter 344, RSMo;
(5) Neither the operator nor any principals in the operation of the facility have ever been convicted of a felony offense concerning the operation of a long-term health care facility or other health care facility or ever knowingly acted or knowingly failed to perform any duty which materially and adversely affected the health, safety, welfare or property of a resident, while acting in a management capacity.  The operator of the facility or any principal in the operation of the facility shall not be under exclusion from participation in the Title XVIII (Medicare) or Title XIX (Medicaid) program of any state or territory;
(6) Neither the operator nor any principals involved in the operation of the facility have ever been convicted of a felony in any state or federal court arising out of conduct involving either management of a long-term care facility or the provision or receipt of health care;
(7) All fees due to the state have been paid.

Roques must demonstrate that she is qualified to be licensed by showing substantial compliance with the regulations and that any cited deficiencies have been timely corrected.
A.  DMH License

The Department argues that Roques was not in compliance with 19 CSR 30-86.043(4):

The operator shall be responsible to assure compliance with all applicable laws and regulations.  The administrator shall be fully authorized and empowered to make decisions regarding the operation of the facility and shall be held responsible for the actions of all employees.  The administrator’s responsibilities shall include oversight of residents to assure that they receive appropriate care.

The Department cites § 630.705, which authorizes licensure by DMH.  Regulation 9 CSR 40-1.055 provides:
(1) As set out in section 630.705, RSMo, each community residential facility or day program serving the mentally retarded, developmentally disabled, mentally ill or mental disordered shall have a license from the [DMH] unless specifically exempted under section 630.705.3, RSMo.


Roques admitted 11 residents to her facility, all of whom had a mental illness or mental retardation.  Roques offered into evidence an application for a DMH license that was notarized on August 9, 2007.  Roques argued that she sent it to DMH and that DMH lost it.  Roques did not offer any corroborating evidence that she ever sent the application or that it was received by DMH.  A letter from DMH dated December 7, 2007, offered by Roques, shows that as of the date of the letter, Roques had still not submitted an application for license.  Even if Roques had provided credible evidence of her submission of the DMH license application, she was required to have obtained licensure from DMH.  She may not rely on an attempt to obtain that licensure or on DMH’s supposed loss of her application in the summer of 2007.

Roques was required to be licensed by DMH, and at the time of her application denial she had not submitted an application to DMH.  Roques was not in compliance with 19 CSR 30-86.043(4).
B.  Resident M.L.

The Department alleges that Roques violated 19 CSR 30-86.043(34):

Protective oversight shall be provided twenty-four (24) hours a day.  For residents departing the premises on voluntary leave, the facility shall have, at a minimum, a procedure to inquire of the resident or resident’s guardian of the resident’s departure, of the resident’s estimated length of absence from the facility, and of the resident’s whereabouts while on voluntary leave.

M.L. was admitted to the facility on July 30, 2007, with a diagnosis of schizoaffective disorder, mild mental retardation, post-traumatic stress disorder, and alcohol dependency.  He was transferred from Metro Psychiatric Hospital to Affton House.  Roques wrote the admission notes.  Four days later, Roques wrote a nursing note in the resident’s chart that he was feeling suicidal.  Roques testified that Affton House was the resident’s “last stop” and “last hope,” that he was “incorrigible” and would be placed on a lock-down ward if he could not remain at Affton House.  Roques stated that she knew the resident had suicide attempts and threats in the past, that he had threatened staff at other placements, and that he beat his head against the walls and floor.  While at Affton House, M.L. was hospitalized for suicidal behavior.  One of those incidents involved the resident putting a belt around his neck.

Despite her knowledge of M.L.’s condition, Roques failed to provide oversight as follows:
· Roques did not have a formal care plan for this suicidal resident.  Instead, she kept a note card in a box with information for staff on what to do if the resident threatened suicide.  This included redirection, games, and watching comic movies.

· The staff did not check residents’ rooms daily as a witness testified would be appropriate with a suicidal resident.
· CenterPointe, where M.L. received counseling, called Affton House and warned staff that he was seeking aspirin and making threats against himself.

· Roques admitted that she was not present in the facility at the time of the incident, but knew that none of her staff met M.L. at the door when he got off the CenterPointe van.
· Roques testified that there was a path worn between the facility and a convenience store and that M.L. bought five bottles of aspirin there before returning to Affton House.   He went to his room, took 499 aspirin, and then asked staff for a glass of water.

· Staff was unaware of the overdose until M.L. told someone.
· Roques did not have a care plan in place and did not require staff to know where the resident was at all times in the facility or to ensure he got off of the van when he returned to the facility.


Roques, the administrator and operator, a licensed RN and nursing home administrator, stated that she could not be at the facility “all the time” and that it was “asking a lot for a licensed medical tech to be able to constantly deal with a suicidal patient and evaluate their risk.”
  But she did leave this resident and other residents in the charge of Sienkiewicz, a licensed medical technician.

Roques, though fully aware of M.L.’s risk, failed to provide any oversight or put any procedures in place to provide for his welfare.  Although she said that Affton House was M.L.’s “last hope” before going to a lock-down facility, Roques did nothing to ensure that he would be safe at Affton House.  Roques violated 19 CSR 30-86.043(34).
C.  Undisclosed Principal

Roques was required to disclose all principals in the operation of the facility to the Department.  The Department argues that Sienkiewicz was a principal in the operation of Affton 
House and that he was not disclosed as such to the Department in the application for license or at any other time.


Sienkiewicz, as the president of Sienkiewicz, Inc., is the lessor of the property housing the facility.  Roques claims to be only a lessee, but testified that she is named on the mortgage and obligated to make payments.  Roques alternatively called Sienkiewicz the lessor, the landlord, and the building manager.  She testified that Sienkiewicz “was involved a great deal because he was responsible” for the physical plant.  Roques testified “[s]o he really did have a lot of involvement with the upkeep at that time, and he was called by me to be the building manager.”
  

Roques testified that Sienkiewicz was a medication aide at the facility and sometimes worked 12-hour shifts.  He also collected money from the residents or their responsible parties.  Sienkiewicz was also the social worker for the facility and made many of the decisions about who would be admitted to the facility.  Roques denied that Sienkiewicz was in charge at the facility in her absence and stated that he answered to her, but she admitted that he made many day-to-day and resident specific decisions and that he was “in charge of the patients every day[.]”
  Roques testified that when she used the word “we” she was referring to Sienkiewicz and herself because Sienkiewicz made many of the decisions regarding the facility or was involved with making them.

Roques agreed that she and Sienkiewicz made joint decisions about how to monitor a suicidal resident.  Roques and Sienkiewicz attended the plan of corrections meeting held by Cassie Blum on December 21, 2007, regarding the SOD.  Sienkiewicz took an active part in that meeting.  The evidence demonstrates that Sienkiewicz was a principal in the operation of the facility.


Roques admitted that Sienkiewicz, when a prior operator and licensee, was disciplined by the Department and ultimately surrendered his license.  Roques testified that Sienkiewicz has an outstanding debt, including interest and penalties, of between $90,000 and $100,000 owed to the Internal Revenue Service (“IRS”).  She also admitted that this was part of the grounds for the loss of Sienkiewicz’s earlier license.


Roques was identified as an officer of the corporation (Sienkiewicz, Inc.) that lost its license.  She specifically denied that she was the owner of the property housing her facility.  But she admitted that Sienkiewicz, Inc., was the lessor of the property housing her facility and that she was obligated on the mortgage for that property.  We do not find Roques to be a credible witness.

Sienkiewicz was an undisclosed principal operating the facility.  The Department cites a violation of § 198.022.1(5)
 and focuses in its brief on Roques’ failure to disclose him as a principal.  A careful reading of that subdivision does not require such disclosure.  While 
§ 198.022.1(1) would require such disclosure so that the application is “true and correct[,]” the Department did not cite this as a reason for denial.


In its answer, the Department cites a violation of subdivision (5) because Sienkiewicz “knowingly acted or knowingly omitted any duty in a manner which materially and adversely affected the health safety, welfare or property of a resident, while acting in a management capacity[.]”  In the statement of deficiencies, which the Department incorporated by reference into its answer, it is clear that the conduct at issue is Sienkiewicz’s failure to provide protective oversight of M.L., which affected M.L.’s health, safety and welfare.  We agree that Sienkiewicz as a principal had such a duty and violated it in the same way Roques did.  We find cause for denial under § 198.022.1(5).
III.  Discretion

Normally in an applicant case, we can determine that there is cause for denial but exercise our discretion in deciding whether to grant or deny a license.  “May” means an option, not a mandate.
  As state above, the appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.
  


The language in § 198.022
 provides requirements for licensure – requirements that Roques must prove she meets.  Roques failed to demonstrate that she is qualified to be licensed by showing substantial compliance with the regulations and that any cited deficiencies have been timely corrected.  The deviations from the regulations were severe and resulted in the death of a resident.  Roques is not qualified to be licensed.

Summary


We deny Roques’ application for licensure.

SO ORDERED on March 12, 2009.



________________________________



NIMROD T. CHAPEL, JR.
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