Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 07-1567 PO



)

RICKY L. ROPKA,

)




)



Respondent.
)

DECISION


Ricky L. Ropka is subject to discipline for committing the crime of driving while intoxicated.    

Procedure


The Director of Public Safety (“the Director”) filed the complaint on September 19, 2007.  We served Ropka with notice of this case, a copy of the complaint, and notice of the hearing date by certified mail on October 12, 2007.  On March 6, 2008, this Commission convened a hearing on the complaint.  Assistant Attorney General Christopher R. Fehr represented the Director.  Ropka presented his case.  The Director filed the last brief on May 12, 2008.    

Findings of Fact

1. Ropka holds a peace officer license that is, and was at all relevant times, current and active.  
2. On October 17, 2006, in Kansas City, Missouri, Ropka was in his truck headed north in the northbound lane of U.S. Highway 169.  The truck left the highway and went down an embankment on the east side, knocking down a utility pole, and running through a fence into a residential back yard.  The truck stopped far enough from the highway that travelers on the highway could not see it.   
3. Ropka started the truck, put it in drive, and tried to move it up toward the highway.  He could not move the truck.  When Ropka tried to move the truck, his blood alcohol content was 0.114 percent, as shown by a breath test.  
Conclusions of Law


We have jurisdiction to hear the Director’s complaint.
  The Director has the burden of proving facts under which the law allows discipline as set forth in the complaint.
  The complaint cites the statute allowing discipline if Ropka:
[h]as committed any criminal offense, whether or not a criminal charge has been filed[.
]

The Director charges that when Ropka tried to move the truck,
 he committed the criminal offense of driving while intoxicated (“DWI”):

A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.[
]
As to intoxicated condition, the Director’s evidence establishes a prima facie case,
 which Ropka does not contest.  

Ropka contests the allegation that he operated the truck.  Ropka argues that he was not operating the truck because the truck was impossible to drive because it could not move.  Why the truck could not move is the subject of two explanations on the record.  The police report cites wet grass, and Ropka cites a broken axle.  Even assuming that a broken axle made the truck impossible to drive, we conclude that Ropka still operated the truck.  

Operating does not mean driving:  
“Driving” a vehicle requires one to “guide that vehicle along or through.”  This definition focuses on whether the vehicle was physically in motion.  To “operate” a vehicle under the statute, one must cause the vehicle to “function usually by direct personal effort:  work.”[
]
Such function may be no more than running the truck’s engine:  
with its transmission in park without moving or driving [and merely] engaging the machinery of his vehicle [while] in a position to manipulate its movement.[
]

One may even operate a motor vehicle while unconscious:
Once the key is in the ignition, and the engine is running, an officer may have probable cause to believe that the person sitting behind the steering wheel is operating the vehicle.  This is true even if that person is sleeping or unconscious.[
] 
Therefore, we conclude that Ropka operated the truck without driving it.  Ropka committed the criminal offense of DWI.  
Summary


Ropka is subject to discipline because he committed a criminal offense.

SO ORDERED on June 25, 2008.



________________________________



JOHN J. KOPP


Commissioner

�Section 590.080.2.  Statutory references are to RSMo Supp. 2007 unless otherwise noted.


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Section 590.080.1(2).


�Ropka testified that someone else drove the truck on the highway and down the embankment.  The Director does not allege otherwise, and confines the complaint to events where the truck came to rest.  Operation on a public road is not an element of § 577.010.  Bertram v. Director of Revenue, 930 S.W.2d 7, 9 (Mo. App., W.D.  1996).


�Section 577.010.1, RSMo 2000.


�For which blood alcohol of eight-hundredths of one percent or more by weight is prima facie evidence.  Section 577.037.1.  


�State v. Chambers, 207 S.W.3d 194, 197 (Mo. App., S.D. 2006), citing Cox v. Director of Revenue, 98 S.W.3d 548 (Mo. banc 2003).


�State v. Mitchell, 203 S.W.3d 246, 251 (Mo. App., S.D. 2006).


�Id. at 252.
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