Before the

Administrative Hearing Commission

State of Missouri

JEFFREY ROOSMAN,
)




)



Petitioner,
)




)


vs.

)

No. 03-0279 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We deny Jeffrey Roosman’s claim for a refund of the sales tax he paid on a replacement motor vehicle because he bought the vehicle too late to qualify for the tax benefit.  

Procedure


On February 27, 2003, Roosman filed a petition appealing the Director of Revenue’s denial of a claim for a refund of tax paid on a replacement motor vehicle.

On March 3, 2003, the Director filed a motion for summary determination of the petition.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the Director establishes facts that (a) Roosman does not dispute and (b) entitle the Director to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We heard the parties’ arguments on March 10, 2003.  The parties do not dispute the following facts.  

Findings of Fact

1. In December 2000, Roosman owned a 1999 Ford F-150.  

2. On December 6, 2000, an automobile accident caused damage to the F-150 in excess of the F-150’s value.  On March 29, 2001, Roosman’s insurance company paid him $22,775 less a $500 deductible for the loss.

3. The accident that destroyed Roosman’s F-150 also caused him fractures to his spine, elbow, and clavicle; nerve and tendon damage; and a closed head injury.  He required multiple surgeries and extensive rehabilitation, and was totally disabled for a year and a half.  During that time, he could not afford a replacement car and couldn’t drive one.  

4. On June 28, 2002, Roosman bought a 1999 Ford utility vehicle for $16,500 to replace the F-150.  He paid $697.13 in state tax and $412.50 in local tax on the purchase.  On November 15, 2002, Roosman filed a claim for a refund of the sales tax he paid on the F-150.  

5. June 28, 2002, is more than 180 days after March 29, 2001.

Conclusions of Law


We have jurisdiction to hear Roosman’s petition.  Section 621.050.1.  We do not review the Director’s decision, but find the facts and make the decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1980).  We must do what the law requires the Director to do.  Id. at 20-21.  


Roosman has the burden of proof on the petition.  Section 621.050.2.  As the defending party, the Director shows her right to a favorable decision on Roosman’s claim by establishing facts that negate any element of that claim.  ITT Commercial Fin. Corp., 854 S.W.2d at 381.


A car buyer must pay tax to the Director on the purchase.  Section 144.070.1.  The tax is calculated on the purchase price.  Sections 144.020 and 144.440.  Section 144.027.1 reduces that purchase price, and thus the tax, if Roosman bought the car to replace wrecked one.  However, that statute places explicit restrictions on the credit.  It provides:


When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to theft or a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner's deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.]

(Emphasis added.)  Section 144.027.1 requires that the purchase of, or contract to purchase, the replacement vehicle occur within 180 days of the pay-off on the wrecked vehicle.  Roosman did not meet that deadline.  


Roosman cites his injuries as set forth in the physician’s affidavit attached to his petition.  Neither the Director nor this Commission doubts his allegations.  However, the law does not provide an exception for those circumstances, nor does it provide any authority for us to make an exception.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


Therefore, we deny Roosman’s refund claim.    


SO ORDERED on March 17, 2003.




________________________________




JUNE STRIEGEL DOUGHTY




Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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