Before the

Administrative Hearing Commission

State of Missouri

DEPARTMENT OF HEALTH & SENIOR
)
SERVICES,
)



)



Petitioner,
)




)


vs.

)

No. 09-0335 DH



)

DEMETRIA ROE-HARRIS,
)




)



Respondent.
)

DECISION


We deny Demetria Roe-Harris’ application for a family child care home license because her lack of supervision over children resulted in harm to a child and resulted in a finding of moderate child abuse and moderate child neglect.
Procedure


On March 9, 2009, the Department of Health & Senior Services (“the Department”) filed a complaint with this Commission.
  On March 19, 2009, we served Roe-Harris by certified mail with a copy of the complaint and our notice of complaint/notice of hearing.  Roe-Harris did not file an answer to the complaint.

On August 21, 2009, we held a hearing on the complaint.  Joi Cunningham represented the Department.  Neither Roe-Harris nor anyone representing her appeared.  The matter became ready for our decision on October 26, 2009, the date the last brief was due.


Commissioner Philip G. Smith, having read the full record including all the evidence, renders the decision.
  

Findings of Fact

1. On January 3, 2005, while children were in Roe-Harris’ care, one child bit another child 13 times due to lack of supervision by Roe-Harris.
2. On February 8, 2008, Roe-Harris applied to operate a child care facility at 7901 E. 117th Street, Kansas City, Missouri.
3. The Family Care Safety Registry results indicate that Roe-Harris has a child abuse and neglect finding from the January 3, 2005 incident.  Both findings were rated moderate in severity.
4. By letter dated February 28, 2008, the Department asked Roe-Harris to provide additional information regarding the January 3, 2005, incident.
5. On March 10, 2008, Roe-Harris provided the Department with the additional information as requested.
6. The Department of Social Services found by a preponderance of the evidence that Roe-Harris abused and neglected a child in connection with the January 3, 2005, incident.

7. The Department denied Roe-Harris’ application for licensure, and she requested an appeal before this Commission.

Conclusions of Law 


We have jurisdiction to hear this case.
  Roe-Harris has the burden of proving that she is qualified for a license.

I.  Allegations in Complaint


The complaint provides notice of the grounds for denial of the application.
  The Missouri Court of Appeals has described the required degree of specificity for the agency’s factual allegations:

The specificity of charges could be at essentially three levels.  The most general is simply a statement that the accused has violated one or more of the statutory grounds for discipline without further elaboration, i.e., he has been grossly negligent.  Such an allegation is insufficient to allow preparation of a viable defense.  The second level involves a greater specificity in setting forth the course of conduct deemed to establish the statutory ground for discipline.  The third level involves a degree of specificity setting forth each specific individual act or omission comprising the course of conduct.  Due process requires no more than compliance with the second level.[
]

We cannot find discipline for uncharged conduct.


The Department’s complaint asserts the following:
13.  The Family Safety Care Registry showed that on or about January 5, 2005, Respondent had a finding of moderate neglect for a child in her direct care.

14.  The Family Safety Care Registry showed that on or about January 5, 2005, Respondent had a finding of moderate physical abused [sic] for a child in her direct care.

15.  Under the circumstances described herein, Respondent is not of “good character and intent . . . to provide care conducive to the 
welfare of children” pursuant to 19 CSR 30-61.105(1)(D) because Respondent has findings of moderate abuse and moderate neglect for children in her direct care.

16. Under the circumstances described herein, Respondent presents a “threat to the health, safety or welfare . . .” of children pursuant to 19 CSR 30-61.115(5) because children in her direct care suffered moderate physical abuse and moderate neglect.

Except for the bolded language, these allegations allege that a registry showed something – not that Roe-Harris did or failed to do anything.  Because of the language that children were harmed in her care, we find that she is on notice of the allegation that she abused and neglected a child.  We have made our finding of fact accordingly.


During the hearing, the Department also adduced evidence that Roe-Harris was operating a day care home without a license.  This is not alleged in the complaint, so we do not consider it as reason for denial.
II. Cause for Denial


Section 210.221 states:

1. The department of health shall have the following powers and duties:

(1) After inspection, to grant licenses to persons to operate child- care facilities if satisfied as to the good character and intent of the applicant and that such applicant is qualified and equipped to render care or service conducive to the welfare of children, and to renew the same when expired.  No license shall be granted for a term exceeding two years.  Each license shall specify the kind of child-care services the licensee is authorized to perform, the number of children that can be received or maintained, and their ages and sex;

(2) To inspect the conditions of the homes and other places in which the applicant operates a child-care facility, inspect their books and records, premises and children being served, examine their officers and agents, deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health.  The director may also revoke 
or suspend a license when the licensee fails to renew or surrenders the license;

(3) To promulgate and issue rules and regulations the department deems necessary or proper in order to establish standards of service and care to be rendered by such licensees to children.  No rule or regulation promulgated by the division shall in any manner restrict or interfere with any religious instruction, philosophies or ministries provided by the facility and shall not apply to facilities operated by religious organizations which are not required to be licensed; and
(4) To determine what records shall be kept by such persons and the form thereof, and the methods to be used in keeping such records, and to require reports to be made to the department at regular intervals.
(Emphasis added.)

A.  Good Character And Intent/Qualified

Regulation 19 CSR 30-61.105(1)(D) states:

Caregivers shall be of good character and intent and shall be qualified to provide care conducive to the welfare of children.

Good moral character is honesty, fairness, and respect for the law and the rights of others.
  “Qualified” means “fitted (as by training or experience) for a given purpose : COMPETENT[.]”


We agree that Roe-Harris fails to be of good character because her neglect of a child in her care resulted in harm to that child.  Furthermore, her action and the child abuse and neglect findings show that she is not qualified to properly care for and supervise children.


Roe-Harris violated 19 CSR 30-61.l05(l)(D).  There is cause to deny her application under § 210.221.1(2).

B.  Threat to the Health, Safety and Welfare of Children


Regulation 19 CSR 30-61.115(5) states:
Any household member or any person present at the home during hours in which child care is provided shall not present a threat to the health, safety or welfare of the children.

Roe-Harris’ conduct and findings of child abuse and neglect in connection with her actions on January 3, 2005, demonstrate that she is a threat to the safety and welfare of children who may be in her care.


Roe-Harris violated 19 CSR 30-61.115(5).  There is cause to deny her application under 
§ 210.221.1(2).
III.  Discretion


Roe-Harris failed to offer arguments or evidence to support exercising our discretion in her favor.  The conduct and findings of abuse and neglect are serious and directly related to her application for licensure to care for children.  We exercise our discretion and deny her application for licensure.

Summary

We deny Roe-Harris’ application under § 210.221.1(2) because she violated 19 CSR 30-61.105(l)(D) and 19 CSR 30-61.115(5).

SO ORDERED on December 8, 2009.



________________________________



PHILIP G. SMITH


Commissioner

�Unlike other applicant cases, the applicant files an appeal request with the Department and the Department files the complaint with this Commission.  Section 210.245.2.  Statutory references, unless otherwise noted, are to RSMo 2000.


�Section 536.080.2; Angelos v. State Bd. of Regis’n for the Healing Arts, 90 S.W.3d 189 (Mo. App., S.D. 2002).


�Pet. Ex. E.


�Section 210.245.2.


�Section 621.120.


�In other applicant cases, the agency’s answer provides the notice.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  


�Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988) (citations omitted).  


�Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).


�Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App., W.D. 1997).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 1017 (11th ed. 2004).   
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