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)
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)




)
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)

DECISION


Thomas E. and Lisa A. Roche are not entitled to a reversal of the Director of Revenue’s assessment of additions to tax (for late filing of tax return) and interest (for late payment of taxes) on their 2007 income taxes.
Procedure

The Roches filed their complaint on January 11, 2010, and the Director of Revenue (“the Director”) filed her response on February 10, 2010.  The Roches filed a motion for summary decision on September 7, 2010, to which the Director responded, and filed her own cross-motion for summary decision, on September 24, 2010.  On October 12, 2010, the Roches filed a reply.
Findings of Fact

1. The Roches made estimated tax payments towards their 2006 Missouri income tax obligation as follows:  $25,000 on September 15, 2006, and $97,475 on January 15, 2007.
2. On their 2005 income tax return,
 the Roches stated that they overpaid their 2005 income taxes by $47,815.53.  They asked that this overpayment be applied to their 2006 estimated tax.

3. The Roches filed their 2006 income tax return on January 20, 2009.  On that return, they claimed an overpayment of $97,126 and asked that the overpayment be credited to their 2007 estimated tax.

4. The Roches filed their 2007 income tax return on July 23, 2009.  On that return, they claimed the credit of $97,126 as requested in their 2006 return, reported withholding of $1,127, self assessed their income taxes as $54,371, and claimed an overpayment of $43,882.

5. The Director assessed interest for late payment of income taxes in the amount of $3,330.69, assessed an addition to tax for late filing of the 2007 return in the amount of $13,979.25, and adjusted the tax due to $57,004 due to depreciation subtraction modifications,
 resulting in an overpayment of $23,778.76.  These modifications were sent in a “notice of proposed changes” to the Roches dated September 3, 2009.

6. The Roches appealed the 2007 adjusted overpayment by letter dated October 20, 2009.

7. The Director denied the appeal by letter dated December 11, 2009.
Conclusions of Law 


We have jurisdiction to hear the complaint.
  Our duty in an appeal from a decision of the Director is not to review the Director’s decision, but to find the facts and to redetermine the contested case by applying existing laws to those facts.
  The Roches have the burden to prove 
that they are entitled to the relief sought.
  The primary rule of statutory construction is to ascertain the intent of the legislature from the language used, to give effect to that intent if possible, and to consider words in the statute in their plain and ordinary meaning.
  A statute imposing a tax must be strictly construed in favor of the taxpayer.
  A credit should, generally, be construed narrowly against the taxpayer, but not so as to overcome a construction of the applicable statute based upon the plain and simple words used therein.
 
The Roches owe a statutory penalty

for failure to timely file their 2007 return.

The first sentence of § 143.741.1 provides:

In case of failure to file any return required under sections 143.011 to 143.996 on the date prescribed therefor (determined with regard to any extension of time for filing), unless it is shown that such failure is due to reasonable cause and not due to willful neglect, there shall be added to the amount required to be shown as tax on such return five percent of the amount of such tax if the failure is not for more than one month, with an additional five percent for each additional month or fraction thereof during which such failure continues, not exceeding twenty-five percent in the aggregate. 

The Roches do not dispute that they filed their 2007 tax return more than four months and a day after the last date on which it was due
 or that they did not seek an extension of time in which to file or contend that they had reasonable cause for the tardy filing.  Therefore, by the plain language of this provision, they are liable for the 25% addition for their late filing.  Section 143.741.1 continues as follows:

For purposes of this section, the amount of tax required to be shown on the return shall be reduced by the amount of any part of the tax which is paid on or before the date prescribed for payment 
of the tax and by the amount of any credit against the tax which may be claimed upon the return.


Since they paid the funds that eventually were allocated to their 2007 taxes before 
April 15, 2008, the Roches argue that the amount of tax required to be shown on their 2007 return should be reduced to zero, since the taxes were “paid” in 2006 and 2007.  While they do not directly argue the point, the second possibility offered by § 143.741.1 – that they were entitled to credits against the 2007 taxes – must also be considered, and in fact is decisive here.

Section 143.541.7 provides:

Payment of the estimated income tax, or any installment thereof, shall be considered payment on account of the income tax imposed under sections 143.011 to 143.996 for the taxable year.
Until the Roches filed their 2006 tax return, any estimated tax payments they had made, even in excess of their eventual 2006 tax liability, were payments on account of their 2006 tax liability. Only when that return was filed could any excess be converted to “overpayment” that could be applied to their 2007 tax liability.


The Roches brought this problem on themselves by filing their returns late.  The Missouri requirement for the timely filing of tax returns is set out in § 143.511, which provides in relevant part:
Income tax returns required by sections 143.011 to 143.996 shall be filed on or before the fifteenth day of the fourth month following the close of the taxpayer's taxable year[.
]
Taxes can only be collected if they are ascertainable,
 and the tax return is the vehicle whereby the taxpayer self reports income, deductions, and exemptions.
  The 2006 overpayment could 
not be applied to the 2007 obligation until the Roches filed their 2006 return on January 20, 2009, when the overpayment was determined and transferred. 

The Roches argue that the Director “had the use” of the tax funds since January 2007, to which the Director responded that we lack jurisdiction to grant the Roches an equitable remedy. Whether or not the argument sounds in equity, we find it to be unresponsive to the language of the income tax laws.  Accounting for both Missouri and Federal is on an annual basis—the “taxable year” is the essential unit for the income tax.
  Further, as the Supreme Court said, “[a]bsent other specific directions from [the legislature], tax laws must be interpreted so as to conform to the basic premise of annual tax accounting.
  The Roches filed their returns late, without explanation or extension, then ask us, without citation to authority, to ignore the statutory scheme based on allocation of taxes by taxable year, and treat tax payments as fungible. Finding no authority for such a proposition, we cannot accept their argument.
The Director correctly imposed interest

for late payment of the 2007 taxes.

Section 143.731 provides in relevant part:

1.  If any amount of tax imposed by sections 143.011 to 143.996, including tax withheld by an employer, is not paid on or before the last date prescribed for payment, interest on such amount at the rate determined by section 32.065, RSMo, shall be paid for the period from such last date to date paid. . . .
2.  For purposes of this section, the last date prescribed for the payment of tax shall be determined without regard to any extension of time. 
We think that this issue is clear – since the 2007 tax credit was not so credited to that taxable year until January 20, 2009, the Director rightly charged interest for late payment of 2007 taxes.
Summary


We uphold the Director’s final decision assessing interest and additions to the Roches’ 2007 income taxes.

SO ORDERED on February 14, 2011.


________________________________



KAREN A. WINN


Commissioner

�All references to income tax returns, payments, and credits refer to Missouri income taxes unless otherwise noted.


�The depreciation modification matter is not at issue here.


�Section 621.050.1. Statutory references are to RSMo 2000 unless otherwise indicated.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).


�Section 621.050.2. Their complaint asks that we rule that the Director’s assessment of additions to tax and interest against them for 2007 be reversed. 


�Maxwell v. Daviess County, 190 S.W.3d 606, 610 (Mo. App., W.D. 2006).


�Section 136.300.1.


�State ex rel. May Dept. Stores Co. v. Koupal, 835 S.W.2d 318, 320 (Mo. banc 1992).


�The return was due April 15, 2008, and was not filed by August 16, 2008.


�The federal counterpart is 26 U.S.C. § 6151.


�Burnet v. Sanford & Brooks Co., 282 U.S. 359, 365 (1931).


�Black’s Law Dictionary (9th ed.) 1601.


�See, e.g., §§ 143.011 (imposition of tax on individuals by taxable year), 143.271 (taxable year is period for computation of taxable income), 143.511.1 (return due by 15th day of 4th month after end of taxable year), and 143.781.4 (allowing credit of overpayment of taxes for prior taxable year to subsequent year).


�Commissioner of Int. Rev. v. Gordon, 391 U.S. 83, 96, (1968).
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