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DECISION


We deny Donald K. Robinson’s application to sit for examination as a licensed practical nurse (“LPN”) because he pled guilty to unlawful use of drug paraphernalia and did not disclose it on his application.
Procedure


On May 18, 2009, Robinson filed a complaint appealing the State Board of Nursing’s (“the Board”) decision denying his application.  On September 22, 2009, we held a hearing on the complaint.  Sharie Hahn represented the Board.  Robinson represented himself.  The matter became ready for our decision on December 14, 2009, the date the last brief was due.


Commissioner Philip G. Smith, having read the full record including all the evidence, renders the decision.
  

Findings of Fact

1. By letter to the Board dated April 17, 2007, Robinson detailed his criminal history.
2. On December 5, 2007, in the Circuit Court of Scott County, Robinson pled guilty to unlawful use of drug paraphernalia, a Class A misdemeanor.  He was assessed a fine of $100.
3. On February 20, 2009, the Board received Robinson’s application to repeat the examination to practice as an LPN.
4. Robinson answered “no” to Question 6 of the application, which states:  “Have you ever been convicted, adjudged guilty by a court, pled guilty or pled nolo contendere to any crime, whether or not sentence was imposed (excluding traffic violations)?”
5. Robinson’s mother filled out the application, but he signed the attestation that everything in the application was correct. 
6. Robinson had also answered “no” to this question on an application dated September 22, 2008.
7. By letter dated February 25, 2009, the Board asked Robinson to complete a new criminal history background check because two years had elapsed since the last one.
8. By letter dated March 12, 2009, the Board informed Robinson that his criminal background check revealed that he had been arrested for possession of drug paraphernalia and possession of marijuana.  The Board asked Robinson to submit a notarized statement concerning the final disposition of the charges and any court documents.
9. By letter dated April 16, 2009, Robinson responded to the request for information.

Conclusions of Law 


We have jurisdiction to hear Robinson’s complaint.
  The applicant has the burden to 
show that he or she is entitled to licensure.
  We decide the issue that was before the Board,
 which is the application.  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  

I.  Cause for Denial
A.  Qualifications

The Board argues that Robinson lacks the qualification of good moral character as required by § 335.046.1.
  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  In its answer, the Board alleges only the following conduct:  pleading guilty to unlawful use of drug paraphernalia
 and lying on his application about it.

Robinson testified that he did not lie, but instead thought that the issue was “out in the open” because his letter dated April 17, 2007, had detailed his criminal past to the Board.  We do not find Robinson to be credible on this issue.  Robinson attested to the truth of the statements in his application and was untruthful.  This, combined with his guilty plea, show that he lacks good moral character.  He is not qualified for licensure under § 335.046.1.

B.  Cause for Denial Under § 335.066


The Board argues that there is cause for denial under § 335.066:

1.  The board may refuse to issue or reinstate any certificate of registration or authority, permit or license required pursuant to chapter 335 for one or any combination of causes stated in subsection 2 of this section . . . .

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;
*   *   *
(12) Violation of any professional trust or confidence;
*   *   *
(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

A.  Violation of Drug Laws – Subdivision (14)

Robinson pled guilty to unlawful use of drug paraphernalia.  Again, the Board did not allege that Robinson committed the conduct of unlawfully using drug paraphernalia.  The act of pleading guilty to a drug law is not the same as the act of violating a drug law.  We cannot find 
discipline for uncharged conduct.
  The Board made no factual allegation that would support a finding that Robinson did anything that would constitute a violation of a drug law.  There is no cause for denial under § 335.066.2(14).

B.  Criminal Offense – Subdivision (2)

The Board argues that unlawful use of drug paraphernalia is an offense reasonably related to the functions or duties of an LPN, and we agree.  Drug-related crimes are related to an important function of a nurse – to dispense medication to patients.  There is cause for denial under § 335.066.2(2).
C.  Violation of Professional Trust – Subdivision (12)

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.


Telling the truth on an application for licensure, particularly when it is an original application and not a renewal application from someone already licensed, requires no special knowledge or skill.  There is no cause for denial under § 335.066.2(12).
II.  Discretion

“May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.


Robinson has given us no reason to exercise our discretion in his favor.  During his testimony, he took no responsibility for the actions that led to his guilty plea, but instead blamed others.  The criminal offense is one that is very relevant to the license he seeks.  In addition, he 
was not truthful on several license applications.  The primary purpose of professional licensing is to protect the public.
  “[T]he license granted places the seal of the state’s approval upon the licen[see.]”
  We cannot, at this time, grant Robinson this seal of approval.  For these reasons, we deny his application.

Summary

We deny Robinson’s application to sit for the LPN examination.

SO ORDERED on January 22, 2010.



________________________________



PHILIP G. SMITH


Commissioner
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