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DECISION
There is cause to discipline Betty Robinson, d/b/a My Little Angels Daycare because Robinson violated rules and regulations promulgated by the Department of Health and Senior Services (“the Department”).
Procedure

On March 10, 2008, the Department filed a complaint to establish cause to discipline Robinson.  On October 31, 2008, Robinson was served personally with our notice of complaint/notice of hearing, a copy of the complaint, and a copy of our July 24, 2008, order, rescheduling the hearing.  Robinson did not respond to the complaint.  We held a hearing on March 13, 2009.  Joi N. Cunningham represented the Department.  Neither Robinson nor any representative appeared.  The Department filed its written argument on May 14, 2009.
Findings of Fact

1.
The Department issued a group child care home license (“license”) to Robinson for the group child care home at 323 Kingshighway, Sikeston, effective July 6, 2006, through June 30, 2008.  
2.
Robinson’s license limited her to caring for a total of 20 children ages birth through 13 years, from 6:00 a.m. to 5:59 a.m.  The license restricted Robinson to caring for no more than four children under 24 months of age.
3.
Before the Department issued the license, Melissa Smith, a child care facility specialist, met with Robinson.  Smith gave Robinson a book with the Department's regulations governing licensed group child care homes.  Smith reviewed the regulations with Robinson and provided Robinson in-service training while proceeding through the licensing process.
Smith’s Inspections
4.
Smith inspected the group child care home on December 6, 2006, during which she found:

a.
one provider caring for a total of 11 children, three of whom were under two years of age, and
b.
children napping without an adult in the room. 

6.
Robinson returned to the group child care home after Smith was five minutes into her visit.

7.
On December 6, 2006, Smith discussed these findings with Robinson, explained how she violated Department regulations, and gave Robinson a copy of the monitoring inspection report in which Smith also described the findings.
8.
On January 3, 2007, Smith conducted a follow-up inspection during which she found:

a.
children napping without an adult in the room;
b.
children napping without sheets on napping mats;
c.
in the outdoor play area:

i.
the fence in poor condition with a 3 ½ inch gap between the fence pole and the building, which put any child at risk of getting a head or limb stuck or injured in the opening;  and 
ii.
strangulation hazards in the form of a blue tarp on the playground that was torn in several places and a loose wire by the stairs on the building.
9.
On January 3, 2007, Smith discussed these findings with Robinson and explained how they violated Department regulations.  Smith gave Robinson an “Observations/Discussions” document in which Smith also advised Robinson of these findings.

10.
On May 25, 2007, Melissa Smith inspected again, finding soiled sheets for sleeping and some cribs without sheets.  That same day, Smith discussed these findings with Robinson and explained that they violated Department regulations.  Smith gave Robinson an “Observations/Discussions” document in which Smith also advised Robinson of these findings.
11.
On June 11, 2007, Smith inspected again, finding:

a.
no cleaning solution available to properly disinfect the diaper changing table area,
b. 
two providers caring for 15 children, three of whom were under two years of age, and
c.
several children napping on the floor with a blanket while napping mats remained on the shelf unused.
12.
On June 11, 2007, Smith discussed these findings with Robinson and explained how they violated Department regulations.  Smith gave Robinson an inspection report in which Smith also advised Robinson of these findings.
13.
On June 29, 2007, Smith inspected again, finding children napping without an adult present in the room.  That same day, Smith discussed this finding with Robinson and explained that it violated Department regulations.  Smith gave Robinson an inspection report in which Smith also advised Robinson of these findings.
Fire Safety Inspections
14.
On March 27, 2007, Robert Francis, a state fire safety inspector, conducted an annual fire inspection of the group child care home, during which:

a.
Francis found an open splice in the electrical wiring by the outside basement door.  When splices are not kept inside a box with a cover and clamps, they can be taken apart or heating and cooling can cause the connections to loosen, thus allowing electrical arcing to occur.  This presents a fire hazard.
b.
Francis found that an exterior door had a deadbolt lock that required a key on the exterior and the interior.  When locked it could prevent people, and particularly children, from getting out of the building in case of a fire because keys can be lost or broken or the person responsible for opening the door in an emergency could be incapacitated.  “Panic hardware” allows an exterior door to remain locked from the outside while unlocked from the inside.  
c.
Francis found that the bulbs in the back door exit signs were out, which prevented the exit signs from being clearly visible.

15.

On March 27, 2007, Francis advised Robinson that these findings violated fire safety regulations and how they should be corrected.  He also gave Robinson a copy of the child care fire safety survey that he had completed.  Francis indicated on the survey form that he had not approved the group child care home and that a re-inspection was required.  
16.
On May 2, 2007, Francis inspected again, finding that:
a.
the bulbs in the back door exit signs were still out, which prevented the exit signs from being clearly visible;
b.
the key-controlled deadbolt lock was still on the exterior door; and
c.
there were no open splices in the wiring.
17.
On May 2, 2007, Francis discussed these violations with Robinson and gave her a copy of the completed child care fire safety survey for the re-inspection.  Francis indicated on the survey form that he had not approved the group child care home and that a re-inspection was required.
18.
On June 6, 2007, Francis inspected again, finding that:

a.
an open splice was in the electrical wiring, which was not in the junction box.  This open splice was different from the one found during the 
March 27, 2007, inspection.
b.
the key-controlled deadbolt lock was still on the exterior door.
19.
On June 6, 2007, Francis discussed these violations with Robinson and gave her a copy of the completed child care fire safety survey for the re-inspection.  Francis indicated on the survey form that he had not approved the group child care home.
Sanitation Inspections
20.
On April 4, 2007, Tracy Owens, an environmental public health specialist, conducted a sanitation inspection of the group child care home.  Owens found:
a.
in the crawl room:

i.
food soils under the playpen mat,
ii.
two plastic sheets taped together on the floor, and
iii.
spiderwebs and soils collected in corners and spiderwebs hanging from the ceiling;

b.
food items stored in the kitchen refrigerator in a way that presented the risk of raw eggs and raw meat contaminating other foods, specifically by having raw eggs stored on top of an onion and raw pork stored in contact with pie crust and fully cooked items; 
c.
a gold booth used for seating in the dining area ripped in a number of places with foam exposed; 

d.
two of the high chairs soiled; 

e.
Robinson not performing the sanitizing part of the process for cleaning food dishes and utensils for a group child care home (the process consists of washing in hot soapy water, rinsing in clear water, sanitizing with appropriate agents, and air drying);  
f.
an outside garbage dumpster missing a drain plug;
g.
the linoleum in the boys’ bathroom repaired with tape, which is not an acceptable form of repair, and a section of baseboard near the toilet missing; 
h.
toxic items in the form of a container of bleach and two aerosol cans in the cabinet above the diapering area; 
i.
the potty chair in the girls’ bathroom not washed, rinsed and sanitized after each use; and

j.
several of the mattresses with rips or tears that exposed the absorbent material inside. 

21.
On April 4, 2007, Owens discussed these violations with Robinson and gave her a copy of the sanitation inspection report in which Owens also described the violations.  Owens indicated in the report that the group child care home “does not conform” with the Department's sanitation requirements.  Robinson asked that Owens check on a few items that Robinson questioned.
22.
Owens checked on the questioned items with her superior, Paula Cates.  Owens sent Robinson a letter, dated April 10, 2007, explaining the four violations that Robinson had questioned and what was required to correct them. 

23.
On May 3, 2007, Owens inspected again, finding:

a.
food soils under the playpen and bassinet mattresses; 
b.
the gold booth in the dining area repaired with tape, which is not an acceptable form of repair;

b.
the walls and doors not clean; 
c. 
in the boys’ bathroom, the linoleum still repaired only with tape, the baseboard not repaired, and live ants on the floor; and
d.
the garbage dumpster outside missing a drain plug.

24.
On May 3, 2007, Owens discussed these violations with Robinson and gave her a copy of the sanitation inspection report in which Owens also described the violations.  Owens indicated in the report that the group child care home “does not conform” with the Department's sanitation requirements.
25.
On May 22, 2007, Owens inspected again, finding:

a.
the linoleum in the boys’ bathroom still not fixed;  
b.
the garbage dumpster outside uncovered and missing a drain plug, and a bag of trash on the ground by the dumpster; and 
c.
at least one mattress still with a rip in it.
26.
On May 22, 2007, Owens discussed these violations with Robinson and gave her a copy of the sanitation inspection report in which Owens also described the violations.  Owens indicated in the report that the group child care home “does not conform” with the Department's sanitation requirements.  Owens advised Robinson that Paula Cates, a child care environmental public health specialist, would follow up with an inspection within two weeks.
27.
On June 6, 2007, Cates inspected the group child care home, finding:
a.
the mattresses ripped, some more than 12 inches in length with foam exposed, 
b.
the vinyl flooring in the girls’ bathroom cut and curling up, 
c.
tape used to repair the linoleum in the boys’ bathroom and a section of baseboard near the toilet missing, 
d.
loose vinyl tiles in the dining area, 
e.
a small amount of mold in the basement carpet and the bottom four inches of the wall paneling rotting, and 

f.
the dumpster overflowed with trash and trash on the ground.

28.
On June 6, 2007, Cates discussed these violations with Robinson and gave her a copy of the sanitation inspection report in which Cates also described the violations.  Cates indicated in the report that the group child care home “does not conform” with the Department's sanitation requirements.
29.
On June 26, 2007, Cates inspected again, finding: 

a.
the mattresses still not fixed,
b.
the vinyl in the girls’ bathroom still with edges curling around the toilet, and

c.
all exterior doors of the facility locked, including those with dead bolts. 

30.
On June 26, 2007, Cates discussed these violations with Robinson and gave her a copy of the sanitation inspection report in which Cates also described the violations.  Cates indicated in the report that the group child care home “does not conform” with the Department's sanitation requirements.  

31.
By letter dated December 3, 2007, and sent to Robinson by certified mail, the Department notified Robinson of its decision to revoke her license for violating Department regulations.
 
32.
On December 14, 2007, the Department received Robinson's letter, dated 
November 6, 2007, in which Robinson requested a hearing.  

33.
Robinson’s license expired on June 30, 2008.

Conclusions of Law


We have jurisdiction of the complaint.
  The Department may seek to establish cause to revoke a license even if the licensee has failed to renew it.
  The Department has the burden of proving facts on which the law allows discipline.


Section 210.221.1(2) authorizes discipline against licensees who “fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health.”
I.  Safe and Suitable Facility for Children

Regulation 19 CSR 30-62.082(l)(A) states:  “The premises shall be safe and suitable for the care of children.”  Robinson failed her fire safety inspections on March 27, May 2, and 
June 6, 2007.  Robinson also failed her sanitation inspections on April 4, May 3, May 22, June 6, and June 26, 2007.  Robinson’s repeated failure of her fire and sanitation inspections demonstrates that her facility was neither safe nor suitable to care for children.  Because Robinson failed her numerous fire and sanitations inspections, she violated 19 CSR 30-62.082(l)(A) and is subject to discipline.
II.  Fire Safety Standards

Regulation 19 CSR 30-62.082(l)(B) states:  “The premises shall conform to the fire and safety requirements of the State Fire Marshal or his/her designee and requirements for state or local zoning, building and sanitation.” 
Regulation 19 CSR 30-62.087, which contains the Department's fire safety requirements, provides:
(4) Exiting and Means of Egress.
*   *   *

(C) Exit doors shall swing in the direction of egress travel and shall be marked with a lighted exit sign with a battery backup of ninety (90) minutes.

*   *   *
2.  Any door in a required means of egress from a facility having an occupant load of one hundred (100) or more persons, or any facility caring for children during nighttime hours, shall be equipped with panic hardware or fire exit hardware.  No other latching devices shall be used.
3.  No door in a means of egress shall be locked against egress travel when the building is occupied.  Locking devices that impede or prohibit egress or that cannot be disengaged easily shall not be 
used.  Dead bolt locks that require a key to unlock the door from the inside shall not be used.  Locking or latching devices installed on doors shall not be located higher than fifty inches (50") above the finished floor.
Robinson violated these provisions on March 27, May 2, and June 6, 2007, by maintaining a key controlled deadbolt lock on an exit door; on June 26, 2007, by having all the exterior doors locked and by using a deadbolt lock on an exterior door; and on March 27, May 2, and June 6, 2007, by failing to maintain working bulbs in the back door exit signs.  
Regulation 19 CSR 30-62.087 provides:

(14) Electrical Services.
(A) Electrical wiring shall be installed and maintained in good working order.  If the fire inspector considers the wiring to be unsafe for the occupants or it is installed improperly, an inspection by a licensed electrician may be required prior to fire safety approval.  The inspection by the licensed electrician shall be based on National Fire Protection Association, Chapter 70, National Electrical Code.
Robinson violated this provision by maintaining two different open splices in the electrical wiring, the first on March 27, 2007, and the second on June 6, 2007.  The second instance occurred after the fire inspector had informed Robinson how open splices in wiring constituted a fire hazard and violated regulations.  Each of these violations of the fire safety regulation is cause for discipline.
III.  Premises Cleanliness
Regulation 19 CSR 30-62.082(2)(A)9 states:  “The facility shall be clean at all times and free of dirt, insects, spiders, rodents or other pests.”  On April 4 and May 3, 2007, in the crawl room there were food soils under the playpen, spiderwebs and soils collected in the corners, and spiderwebs hanging from the ceiling.  On April 4, 2007, the walls and doors were not clean. On 
May 3, 2007, there were live ants in the boys’ bathroom.  These conditions violated 19 CSR 30-62.082(2)(A)9 and are cause for discipline.
IV.  Bathrooms
Regulation 19 CSR 30-62.082(3)(A)7 states:  “Bathrooms shall be clean and odor free.” On April 4 and May 22, 2007, tape was used to repair the linoleum in the boys’ bathroom, and a section of baseboard near the toilet was missing.  On June 6 and June 26, 2007, the vinyl in the girls’ bathroom had edges curling around the toilet.  These conditions violated 19 CSR 30-62.082(3)(A)7 and are cause for discipline.

V.  Potty Chair 
Regulation l9 CSR 30-62.082(3)(C)2 states:  “One (1) potty chair, junior commode or toilet with an adaptor seat shall be provided for every four (4) children being toilet trained.  Potty chairs shall be located in the bathroom and shall be emptied, cleaned and disinfected after each use.”  On April 4, 2007, the potty chair in the girls’ bathroom was not washed, rinsed and sanitized after each use.  This violated 19 CSR 30-62.082(3)(C)2 and is cause for discipline.

VI.  Kitchen 
Regulation 19 CSR 30-62.082(5)(D) states:  “Kitchens shall be maintained in compliance with state or local rules, or both, governing food service sanitation.”  On April 4, 2007, food items were stored in the kitchen refrigerator in a manner conducive to allowing raw eggs and raw meat to contaminate other foods.  This violated 19 CSR 30- 62.082(5)(D) and is cause for discipline.
VII.  Play Area
Regulation 19 CSR 30-62.082(6)(A) l states:  “A fenced outdoor play area shall be available on or adjoining the day care property.  The play area shall be located so it is convenient and the children can gain access to it without hazard. . . .  Fences shall be constructed to prevent 
children from crawling or falling through or becoming entrapped.”  On January 3, 2007, the fence was in poor condition.  There was a 3 ½ inch gap between the fence pole and the building that presented a risk of a child sticking a limb or head through the gap and becoming stuck or injured.  This violated 19 CSR 30-62.082(6)(A)1 and is cause for discipline. 
Regulation 19 CSR 30-62.082(6)(A)4 states:  “The play area shall be safe for children’s activities, well-maintained, free of hazards such as poisonous plants, broken glass, rocks or other debris and shall have good drainage.”  On January 3, 2007, the blue tarp on the playground was torn in several places, and there was a loose wire by the stairs on the building.  Both of these conditions presented strangulation hazards.  These conditions violated 19 CSR 30-62.082(6)(A)4 and are cause for discipline.

VIII.  Sleeping Equipment
Regulation 19 CSR 30-62.092(l)(B)1 provides:

A.  An individual cot or bed with an individually assigned sheet and blanket shall be provided for each child who naps or sleeps. . . .
On January 3, 2007, children napping did not have sheets as required.  Also, on June 11, 2007, children were found napping on the floor.  These conditions violated 19 CSR 30-62.092(l)(B)1.A and are cause for discipline.
IX.  Staff/Child Ratios
Regulation 19 CSR 30-62.112 provides:

(1) The following staff/child ratios shall be maintained on the premises at all times:
(A) Birth Through Two (2) Years.  Groups composed of mixed ages through two (2)- years shall have no less than one (1) adult to four (4) children, with no more than eight (8) children in a group;
*   *   *
(E) Mixed Age Groups Two Years (2) and Up.  Groups composed of mixed ages of children two (2) years of age and older shall have no less than one (1) adult to ten (10) children with a maximum of four (4) two (2)-year olds.  When there are more than four (4) two (2)-year olds in a mixed group, the staff/child ratio shall be no less than one (1) adult to eight (8) children.
On December 6, 2006, Smith found one provider caring for 11 children.  Three of the children were under two years of age.  Because there were more than 10 children, there should have been two adults.  However, Robinson came to the group child care home after about five minutes of the inspector’s arrival, which corrected the improper ratio of adults to children.


On June 11, 2007, Smith found 15 children in the care of two providers.  Three of the children were under two years of age, thus causing the facility to have an improper staff/child ratio.  Because Robinson was not in compliance with the staff/child ratio on these two occasions, she violated 19 CSR 30-62.112(1)(A) and (E) and is subject to discipline.

X.  Supervision of Sleeping Children
Regulation 19 CSR 30-62.182(1)(A)5 states:  “A caregiver shall remain in the room with preschool and school-age children while they are napping or sleeping and shall be able to see and hear them if they have difficulty during napping or when they awaken.”  On December 6, 2006, and January 3 and June 29, 2007, Smith noted during this inspection that children were napping alone in a room. Because there were children napping with no staff present, Robinson violated 19 CSR 30-62.182(l)(A)5 and is subject to discipline.

XI.  Sanitation Standards
Regulation 19 CSR 30-62.202(1)(I) states:  “State or local rules, or both, governing food service sanitation shall be maintained in the storage, preparation and service of foods.”  On 
April 4, 2007, Robinson was not using the correct process to clean food dishes and utensils.  The sanitation inspection report form states as Item F. 1, “All items requiring sanitizing shall be 
washed, rinsed and sanitized with approved agents, methods, and concentrations.”  The sanitation inspector, Owens, testified:

For F-1, I marked that because she was only doing a home style wash on dishes.  She was doing the soapy water and the rinse water; that once she became a group child care home she's required to do soapy water, rinse water and then a sanitizing set and then air drying.  That was something that had been mentioned before.[
]  
Owens testified that she consulted with Cates about this requirement because Robinson questioned it.  Owens followed up with the April 10, 2007, letter to Robinson explaining:

[2] Dishes and utensils [food contact items] for a group child care home must be washed, rinsed and sanitized.  It was found during the inspection that you are using the portable tub to air-dry dishes and that the dishes are not being sanitized. 
Requirement F. 1. All items requiring sanitizing shall be washed, rinsed and sanitized with approved agents, methods, and concentrations.

Since you are licensed as a group child care home, it is necessary food utensils to be washed/rinsed/sanitized after each use.  To accomplish this in the double sink you have in the kitchen, it will be necessary for you to sanitize in the portable tub that you are currently using to air dry dishes.  After sanitization, the dishes must then be air dried on a durable, non-absorbent, easy-to-clean surface.

Please understand the use of the double sink and tub has been permitted as a courtesy to you and is based on your assurance that you will use the equipment as required.  The Department reserves the right to require the installation of a third sink vat for sanitizing should it be found that you are not using the portable tub for sanitizing.  Since this has been cited, should we find in the future that you are not conducting dishwashing as required you shall have to install the third sink vat.[
]

Our regulations and due process require the Department to plead and prove the specific regulation violated.
  The Department claims that the regulation Robinson violated is 19 CSR 30-62.202(1)(I), which requires compliance with “state and local rules” governing food sanitation.  It is clear that Owens and Cates are referring to a definite requirement for group child care homes to clean food dishes and utensils in a certain manner.  However, the Department has failed to plead or prove which state or local rule imposes that requirement.  As a result, we do not find that Robinson's manner of washing food dishes and utensils violates 19 CSR 30-62.202(1)(I).
Summary

Section 210.221.1(2) authorizes discipline against Robinson because she violated Department regulations in the operation of the group child care home. 

SO ORDERED on June 1, 2009.


________________________________



NIMROD T. CHAPEL, JR. 


Commissioner

	�The Department's written argument refers to the proposed action as a “decision to deny the renewal of her child care license.”  However, the complaint, the exhibits, including the notice letter and witness testimony, refer to the proposed action as one for revocation.


	� Section 210.245.2; § 621.045, RSMo Supp. 2008.  Statutory references are to RSMo 2000, unless otherwise noted.


	� Section 210.221.1(2).  


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�Tr. at 57.


	�Ex. M.


	�1 CSR 15-3.350(2)4 and Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).
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