Before the

Administrative Hearing Commission

State of Missouri

DEPARTMENT OF HEALTH AND 
)

SENIOR SERVICES,
)



)



Petitioner,
)




)


vs.

)

No. 11-0999 DH



)

ALVA ROBERTS,

)




)



Respondent.
)

DECISION 

We dismiss the Department of Health and Senior Services’ (“DHSS”) complaint because it was not timely filed.  

Procedure


DHSS filed a complaint with this Commission on May 24, 2011.  On June 24, 2011, Roberts filed a motion to dismiss asserting that DHSS filed this complaint out of time.  On 
July 15, 2011, DHSS filed a response to Roberts’ motion to dismiss.  
Findings of Fact

1. On July 12, 2010, Roberts applied for a child-care facility license with DHSS to provide care for more than four children during the daytime for compensation at 527 Benton Street, Valley Park, Missouri, 63008.
2. DHSS denied Roberts’ application.

3. On February 22, 2011, DHSS received Roberts’ request to file a complaint with this Commission.  
4. On March 4, 2011, Roberts received a letter from DHSS acknowledging receipt of Roberts’ request to file a complaint.
5. On May 24, 2011, DHSS filed a complaint with this Commission.  

6. May 24, 2011, is more than 90 days after February 22, 2011.

Conclusions of Law


We have no jurisdiction to hear a petition filed out of time.
  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.
  


Section 210.245.2
 states: 

If the department of health proposes to deny, suspend, place on probation or revoke a license, the department of health shall serve upon the applicant or licensee written notice of the proposed action to be taken.  The notice shall contain a statement of the type of action proposed, the basis for it, the date the action will become effective, and a statement that the applicant or licensee shall have thirty days to request in writing a hearing before the administrative hearing commission and that such request shall be made to the department of health.  If no written request for a hearing is received by the department of health within thirty days of the delivery or mailing by certified mail of the notice to the applicant or licensee, the proposed discipline shall take effect on the thirty-first day after such delivery or mailing of the notice to the applicant or licensee.  If the applicant or licensee makes a written request for a hearing, the department of health shall file a complaint with the administrative hearing commission within ninety days of receipt of the request for a hearing.
DHSS argues that it has more than 90 days to request a hearing and that the word “shall” is directory, not mandatory.  It cites case law saying that when a statute provides what result will follow a failure to comply with terms, it is mandatory.
  Roberts argues that because DHSS requested a hearing with this Commission more than 90 days after her appeal to DHSS, the case should be dismissed for untimely filing.  

Section 621.120
 states:

Upon refusal by any agency listed in section 621.045 to permit an applicant to be examined upon his qualifications for licensure or upon refusal of such agency to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination, such applicant may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission.  Such written notice of refusal shall advise such applicant of his right to file a complaint with the administrative hearing commission and have a hearing pursuant to this section. Such complaint shall set forth that the applicant has passed an examination for licensure or is qualified to be examined for licensure or for licensure or renewal without examination under the laws and administrative regulations relating to his profession and shall set out with particularity the qualifications of such applicant for same.  Upon receipt of such complaint the administrative hearing commission shall cause a copy of said complaint to be served upon the agency by certified mail or by delivery of such copy to the office of the agency, together with a notice of the place of and the date upon which the hearing on said complaint will be held.  If at the hearing the applicant shall show that under the law he is entitled to examination for licensure or licensure or renewal, the administrative hearing commission shall issue an appropriate order to accomplish such examination or licensure or renewal, as the case may be.
This statute sets forth a 30-day deadline without specifically providing for a result for failure to follow it.  Case law, however, states that this deadline is a matter of jurisdiction and we lose that 
jurisdiction if not met.
  Similarly, we find that the 90-day filing deadline affects our jurisdiction to hear a case.  

Our jurisdiction comes from the statutes alone.
  Therefore, we have no authority to do anything unless every condition set forth in the statutes is satisfied.
  

We find that § 210.245.2 is a mandatory deadline.  We exercise our inherent authority to dismiss the complaint.
  We grant Roberts’ motion dismiss for untimely filing.

SO ORDERED on August 5, 2011.


__________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner

�We do not know when DHSS denied the application. 


�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).


�RSMo 2000 (emphasis added).


�State of Missouri ex rel., Missouri Highway and Transportation Comm’n v. Muegge, 842 S.W.2d 192, 195 (Mo. App. E.D. 1992).  


�RSMo 2000.


�Community Fed. Sav. & Loan Assoc., 752 S.W.2d at 799.


�State Bd. of Regis’n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).


	�State ex rel. Robinson v. Crouch, 616 S.W.2d 587, 592 (Mo. App., S.D. 1981).


�Oberreiter, 24 S.W.3d at 729.  
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