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TOM SKAGGS, RIPLEY COUNTY
)
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)


vs.

)

No.  04-0486 XX




)

RIPLEY COUNTY COMMISSION,
)




)
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)

DECISION


We approve the Ripley County Assessor’s two-year assessment maintenance plan, including a total transfer of $19,840 from Ripley County general revenue to the Ripley County Assessment Fund for the 2004-05 assessment cycle.    

Procedure


On April 20, 2004, Ripley County Assessor Tom Skaggs (“the Assessor”) filed a petition.  The petition seeks our decision on matters in dispute between his office and the Ripley County Commission (“the County Commission”).  On June 18, 2004, we sent notice of this case to the State Tax Commission.  We convened a hearing on the petition on June 23, 2004.  All three County Commissioners appeared and presented their case.  The Assessor presented his case.  In written argument, Terry C. Allen with Allen Law Offices, LLC, represented the Assessor.  The State Tax Commission did not participate in this case.  


The parties’ written argument includes materials outside the record, offered without foundation for admittance into the record, without any motion to reopen the record.  Our file also includes a letter dated July 6, 2004, from the State Tax Commission.  We may not base our decision on evidence not of record.  State ex rel. National Lead Co. v. Smith, 134 S.W.2d 1061, 1068-69 (Mo. App., St.L.D. 1940).  We exclude those materials from the record and do not consider them in making this decision.  


The Assessor filed the last written argument on January 3, 2005.  In that written argument, the Assessor moved for summary determination on the issue of when he filed his plan with the County Commission.  Our decision renders that motion moot.  

Findings of Fact

1. Amounts related to the Ripley County assessment fund (“the Assessment Fund”), including amounts transferred from Ripley County general revenue approved by the County Commission, and amounts spent on new computer equipment and training, were as follows:

	Calendar Year
	Transferred from General Revenue to the Assessment Fund
	Assessment Fund Total from All Sources
	Budgeted in the Assessment Fund for Computer Equipment and Training

	2001
	$29,700
	$123,552
	$21,726

	2002
	$10,000
	$125,453
	$17,001

	2003
	$12,000
	$105,569
	$0

	Average
	$17,233
	$118,191
	$12,909


2. By January 2, 2004, the Assessor submitted a two-year assessment maintenance plan (“the Assessor’s Plan”) for 2004-05 to the County Commission and the State Tax Commission.  The plan included a transfer from Ripley County general revenue to the Assessment Fund, in the amount of $19,848.  The average of the amount provided from general revenue to the assessment fund in the three most recent years was $17,233.

3. The State Tax Commission suggested to the Assessor that a transfer from Ripley County general revenue to the Assessment Fund, in the amount of $12,033, was more likely to 

meet the approval of the County Commission because that amount “extracted” $15,600 spent on a new computer system in 2001.  

4. The County Commission budgeted $7,049 for the Assessment Fund for 2004-05.  

5. By letter dated March 18, 2004, the State Tax Commission informed the County Commission that it would not disburse state cost-sharing funds to Ripley County until the County Commission funded the Assessment Fund in the amount of at least $12,033, which is $4,990 more than it had proposed.    

6. By February 1, 2004, the County Commission did not:

· approve the Assessor’s Plan; 

· approve any alternative to the Assessor’s Plan; or

· forward any plan – either the Assessor’s plan or an alternative plan of the County Commission – to the State Tax Commission.  

The County Commission had not taken any of those actions as of the date of the hearing.  

7. The State Tax Commission did not approve the Assessor’s Plan by May 1, 2004, and has not disbursed state cost-sharing funds for 2004.  

Conclusions of Law


We must first examine our jurisdiction.  Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).  “Jurisdiction” includes three kinds of authority:  over the person, over the subject matter, and to make an order.  Scott County Reorg'd R-6 School Dist. v. Missouri Comm'n on Human Rights, 872 S.W.2d 892 (Mo. App., S.D. 1994).  


As to jurisdiction over the person, the Assessor’s petition names the County Commission.  Section 536.067(1)
 provides:

The agency shall promptly mail a notice of institution of the case to all necessary parties, if any, and to all persons designated by the moving party and to any other persons to whom the agency may determine that notice should be given. 

The Assessor and County Commission participated in this case as parties.  The County Commission’s answer also names the State Tax Commission, so we determined that the State Tax Commission was “an[o]ther perso[n] to whom . . . notice should be given.”  We gave the State Tax Commission notice of this case by sending it a copy of our order dated June 18, 2004.  The State Tax Commission did not file a motion to intervene or otherwise participate in this case, and we did not decide whether the State Tax Commission is a necessary party.  


The subject matter is a transfer for the Assessment Fund.  Section 137.725 governs funding of the Assessor’s office.  It provides:  

The salary of the assessor, the clerks, deputies, employees and all costs and expenses of the assessor shall be paid monthly or semimonthly by the county from the assessment fund established under section 137.750.

(Emphasis added.)  Section 137.715 similarly provides:

Each county assessor shall, subject to the approval of the governing body of the county, appoint the additional clerks and deputies that he or she deems necessary for the prompt and proper discharge of the duties of his office.  A portion of the salaries of the clerks and deputies hired by each county assessor shall be paid by the state in accordance with [section] . . . 137.750, and the remainder of the salaries for such clerks and deputies shall be paid by the county in which they are employed.

(Emphasis added.)  Section 137.750.2 establishes the assessment fund as follows:


The governing body of each county and city not within a county which seeks or will seek [State cost-sharing funds] shall establish a fund to be known as the “Assessment Fund”, to be used solely as a depository for funds received by the county . . . from the general revenue fund of the county or other sources for the purpose of funding the costs and expenses incurred in implementing an assessment and equalization maintenance plan 

approved under section 137.115 and for assessing real and personal property.

(Emphasis added.)   

The orders that we can make as to an assessment fund are described in § 137.115.1,  which provides in part:

On or before January first of each even-numbered year, the assessor shall prepare and submit a two-year assessment maintenance plan to the county governing body and the state tax commission for their respective approval or modification.  The county governing body shall approve and forward such plan or its alternative to the plan to the state tax commission by February first.  If the county governing body fails to forward the plan or its alternative to the plan to the state tax commission by February first, the assessor’s plan shall be considered approved by the county governing body.  If the state tax commission fails to approve a plan and if the state tax commission and the assessor and the governing body of the county involved are unable to resolve the differences, in order to receive state cost-share funds outlined in section 137.750, the county or the assessor shall petition the administrative hearing commission, by May first, to decide all matters in dispute regarding the assessment maintenance plan.

Though recently amended,
 § 137.115 is unchanged as to the quoted language.  


Section 137.115.1 describes two successive and differing processes for determining the two-year assessment maintenance plan.  

I.  The Informal Process

The first process occurs before the Assessor, the County Commission, and the State Tax Commission.  The County Commission phrased the issue at that level: 

to properly resolve the dilemma of not meeting the exact letter of the statute however remaining to be good stewards of our constituents tax dollars.[
] 

The process is informal in that it involves no evidentiary hearing.  If it runs its course, (a) the Assessor prepares a plan and proposes it to the County Commission and State Tax Commission; (b) the County Commission modifies, approves and forwards it or an alternative to the State Tax Commission; and (c) the State Tax Commission modifies and approves a two-year assessment maintenance plan.  


The County Commission argues that we cannot consider the Assessor’s Plan because  the Assessor did not timely file any plan with the County Commission and State Tax Commission “[o]n or before January first of 2004.”  The Assessor argues that the State Tax Commission is deemed to have approved his plan because it did not issue a decision before May 1, 2004.  We disagree with both arguments because a statute that sets forth the time in which a public official must act is merely directory, unless the statute prescribes a consequence for failing to act within the prescribed time.  Schlafly v. Baumann, 108 S.W.2d 363, 366 (Mo. 1937).  Section 137.115.1 does not provide that an assessor’s tardy filing bars consideration of his plan or that the State Tax Commission is ever deemed to approve any plan.  


To the contrary, the County Commission alleges that the State Tax Commission has not approved the Assessor’s Plan.  We agree.  The letter dated July 6, 2004, states that the State Tax Commission approved the Assessor’s Plan, but expressly makes no decision on the budget.   Further, it is dated more than two months after the Assessor filed his petition with us, cites no authority, and does not account for the doctrine of concurrent jurisdiction, which prohibits competing claims of jurisdiction over the same person and issue at controversy.  In re Care & Treatment of Lieurance, 130 S.W.3d 693, 698 (Mo. App., S.D. 2004).
  


Inaction by both the County Commission and the State Tax Commission leads to a further consequence under § 137.115.1.  Under those conditions, the filing of the Assessor’s petition before May 1, 2004, commences the second process.  That process is the case now before us.  

II.  Our Process


Section 137.115.1 requires us “to decide all matters in dispute regarding the assessment maintenance plan.”  The parties disagree as to what matters are “in dispute.”

(a) The Assessor’s Plan


The County Commission argues that we cannot decide a budget for the Assessment Fund because it is not part of the plan.  We disagree.  Section 137.720 provides in part:

To be eligible for state cost-share funds provided pursuant to section 137.750, every county shall provide from the county general revenue fund, an amount equal to an average of the three most recent years of the amount provided from general revenue to the assessment fund, except that a lesser amount shall be acceptable if unanimously agreed upon by the county assessor, county governing body and the state tax commission.  The county shall deposit the county general revenue funds in the assessment fund as agreed to in its original or amended maintenance plan, state reimbursement funds shall be withheld until the amount due is properly deposited in such fund.

(Emphasis added.)  Further, § 137.750 provides:


3.  . . .  The commissioner of the office of administration shall, in such form as may be prescribed by rule, certify that the county requests for reimbursement are consistent with the assessment and equalization maintenance plan approved by the state tax commission as provided in section 137.115[.]


4. (1) . . . 


(2) Costs and expenses which shall qualify for state reimbursement, but only if identified in the county maintenance plan and subsequently specifically approved by the state tax commission, shall include: 


(a) Salaries and benefits of data processing and legal personnel not directly employed by the assessor; 



(b) Costs and expenses for computer software, hardware, and maintenance; 



(c) Costs and expenses of any additional office space made necessary in order to carry out the county's maintenance plan; 



(d) Costs of leased equipment; 



(e) Costs of aerial photography. 

(Emphasis added.)  


The emphasized language shows that requests for state cost-sharing monies must appear in the assessor’s plan, with documentation that the county commission has supported the request by transferring a certain amount to the assessment fund, and that the plan includes “costs and expenses.”  Also, the State Tax Commission’s forms, for assessors to use in preparing and submitting their plans to the State Tax Commission, reflect that provision because they include forms for a budget.  Further, the County Commission itself treats the budget as part of the plan.  It withheld approval of the Assessor’s Plan only because its budget differed from the County Commission’s.  If the budget were not part of the plan, the County Commission would simply have approved the Assessor’s Plan.  


We conclude that the amount of the transfer from Ripley County general revenue to the Assessment Fund is the only remaining “disputed” item in the Assessor’s Plan.    

(b) County Commission Approval, 

Modification, or Alternative


The County Commission argues that the dispute:

is not about how many dollars the county commission is going to transfer from general revenue to the assessment fund for Ripley County.  It’s about how those dollars are going to be utilized.[
]

The County Commission alleges that the Assessor spends his budget unwisely and argues that we should modify the budget according to how much the Assessor needs to run his office.  We disagree for several reasons.  


We generally have no power to superintend any other entity's procedures.  Missouri Health Facilities Review Comm. v. Admin. Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  The issues of county budgeting are managerial and ministerial, not legal.   

The difficult and politically-sensitive task of assessing and taxing real and personal property within a county lies at the heart of this case.  This Court’s decision in State ex rel. Cassilly v. Riney, 576 S.W.2d 325 (Mo. banc 1979), placed in the state tax commission the first opportunity to “resolve the assessment problem in St. Louis County,” id. at 328, that resulted because “local officials are not performing their duties.”  Id. at 329. 

Abmeyer v. State Tax Comm'n, 959 S.W.2d 800, 802 (Mo. banc 1998) (Robertson, J., concurring).


Even if we had the power to manage the offices of local elected officials, the result would be the same in this case because the County Commission approved and forwarded no plan to the State Tax Commission within its deadline.  The County Commission could have modified the Assessor’s Plan, simply substituting its own budget for the Assessor’s budget, and approved and forwarded that alternative to the State Tax Commission.  Failure to meet that deadline for approving and forwarding a plan to the State Tax Commission, the Assessor argues, waived any dispute.  We agree.  Unlike the provisions relating to the Assessor and the State Tax Commission, § 137.115.1 plainly provides approval by operation of law when the County Commission approves no plan by February 1.  To allow a collateral attack would negate the statutorily prescribed time limit and deemed approval, and render those provisions meaningless.  Missouri Dep't of Social Servs. v. NME Hosp., 11 S.W.3d 776, 782 (Mo. App., W.D 1999).  

(c) State Approval or Modification 


When the State Tax Commission approves or modifies a plan under the informal process, it applies its substantive expertise.  For example, in Abmeyer, 959 S.W.2d at 801, the State Tax Commission refused to approve the Dunklin County plan for 1996-98 on the basis that it used a local construction cost index that was too low.  By providing that an assessor may bring an action before us, when the State Tax Commission has not approved a plan, the legislature is telling us to make the State Tax Commission’s decision.  Geriatric Nursing Facility v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  


Like the State Tax Commission, we “resolve issues within the given area of agency expertise.”  State Tax Comm’n v. Admin. Hearing Comm’n, 641 S.W.2d 69, 75 (Mo. banc 1982).  However, unlike the State Tax Commission:

[t]here was no legislative intent to make the Administrative Hearing Commission an administrative agency in the usual sense of the term.  No expertise was involved except the commissioners' expertise as lawyers, in presiding at contested hearings and providing findings of fact and conclusions of law[.]  

Geriatric Nursing Facility, 693 S.W.2d at 209.  Our “power extends only to the ascertainment of facts and the application of existing law thereto.”  State Tax Comm’n, 641 S.W.2d at 75.  


In this case, the State Tax Commission did not modify the Assessor’s Plan.  Its only action on review of the Assessor’s Plan was to assist the parties in settling their dispute without litigation.  It offered to release state cost-sharing funds if the County Commission funded the Assessment Fund in that amount under § 137.720’s provision for settlement by unanimous agreement of the State Tax Commission, County Commission, and Assessor.
  It did not decide, 

and does not argue, that the lesser amount it suggested in Finding 3 was the right amount.  Similarly, the Assessor has not agreed that such lesser amount is accurate.  He merely states that he acceded to it, while the issue was still before the State Tax Commission, in the hope that the County Commission would approve the Plan.  


The County Commission did not take the State Tax Commission up on its offer of settlement.  Unlike the County Commission, the Assessor, and the State Tax Commission, which may balance interests and negotiate informal resolutions among themselves, we do not have the power to suggest, offer, or accept compromises.  We simply apply law as it exists to the facts as we find them.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


No party proffers any legal standard by which the State Tax Commission approves or modifies the Assessor’s Plan, and our research reveals none in statute or regulation.  Even if the County Commission had not waived its factual allegations on how the Assessor runs his office, it failed to offer convincing evidence to support such allegations.  Therefore, we approve the Assessor’s Plan, including its amount of $19,484 from Ripley County general revenue.  

III.  State Cost-Sharing Funds


The Assessor and the County Commission both ask that we order the State Tax Commission to release state cost-sharing funds to Ripley County.  The State Tax Commission’s letter dated July 6, 2004, states that it will abide by our decision on this issue.  However, § 137.115 limits our subject matter jurisdiction to “matters in dispute regarding the assessment maintenance plan.”  The matters described in § 137.115 end with the State Tax Commission’s approval or modification of a plan.  They do not include the administration of state cost-sharing funds or the 

requirements of §§ 137.720 and 137.750 cited above.
  Therefore, we have no subject matter jurisdiction to decide how the State Tax Commission administers state cost-sharing funds.  

Summary


We approve the Assessor’s Plan, including a transfer of $19,848 from Ripley County general revenue to the Assessment Fund.  


SO ORDERED on February 1, 2005.



________________________________



JOHN J. KOPP



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Section 137.005, S.B. 960, 92nd Gen. Assem, 2nd Reg. Sess. (2004 Mo. Laws 976, 982-85); and S.B. 1394, 92nd Gen. Assem, 2nd Reg. Sess. (2004 Mo. Laws 1563, 1572-80).





	�Resp. Ex. A, at 2.  


	�Our decision “shall be subject to judicial review in the circuit court of the county involved.”  Section 137.115.1.


	�Resp. Ex. B, at 5.  We need not decide whether the County Commission would have standing to raise that issue on its own petition because it did not file any petition.  


	�Even without the express language of § 137.720, the State Tax Commission’s suggestions for compromise follow the law’s frequently-stated policy of encouraging settlement.  Lowe v. Norfolk & Western Ry., 753 S.W.2d 891, 894-95 (Mo. banc 1988).  In the context of appeals from local boards of equalization, the State Tax Commission’s Regulation 12 CSR 30-3.085 provides such services.


	�We have quoted those provisions above.  Section 137.720 requires the county to provide from general revenue and deposit into the assessment fund “an amount equal to an average of the three most recent years of [such] amount[s.]”  (Emphasis added.)  That statute allows cost-sharing upon deposit of a lesser amount under the unanimous agreement of the Assessor, County Commission, and State Tax Commission.  It is silent as to the transfer of an amount greater than the last three years’ average.  Section 137.750.3 further requires certifying to, and receiving certification from, the commissioner of the office of administration as to assessment fund expenditures’ conformity with the approved plan.  
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