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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On November 14, 2001, Ronald Ringo filed a petition appealing a decision of the Missouri Real Estate Commission (MREC) denying Ringo’s application for a real estate salesperson license because of criminal convictions.  On February 25, 2002, we convened a hearing on the petition.  Ringo presented his case.  Assistant Attorney General Ethan Corlija represented the MREC.  The last written argument was due on May 14, 2002.  

Findings of Fact

1. On June 23, 1989, a jury in the St. Louis City Circuit Court found Ringo guilty of:  

a. first degree assault under section 565.050, RSMo 1986, and 

b. armed criminal action under section 571.015, RSMo 1986.

That day, the court sentenced him to 15 years on each count to run concurrently.  State v. Ringo, Case No. 871-03489.  

2. In 1998, Ringo was paroled.  In early 1999 and again in early 2000, while still on parole, Ringo ingested marijuana.  Ringo remains on supervised parole as a “dangerous felon,” which is scheduled to end on July 16, 2006.  

3. On August 13, 2001, Ringo filed an application for a real estate salesperson license, which the MREC denied by a decision dated October 11, 2001.  

Conclusions of Law

We have jurisdiction to hear Ringo’s petition.  Ringo has the burden of proving that the law entitles him to a license.  Section 621.120.
  The MREC’s answer provides notice of the charges for which we may deny the application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The MREC cites section 339.080.1:

The commission may refuse to . . . issue a license to any person known by it to be guilty of any of the acts or practices specified in subsection 2 of section 339.100[.]

(Emphasis added.)  

I.  The Convictions 

The MREC argues that because of Ringo’s criminal convictions we should deny his application under section 339.100.2 (17), which allows denial if Ringo has:

(17) Been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of this state or any other state or of the United States, for any offense reasonably related to the qualifications, functions or duties of [a real estate agent], for any offense an essential element of which is . . . an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

That statute focuses on the nature of the offenses for which Ringo was convicted.  Those offenses were first degree assault under section 565.050, RSMo 1986, which provided:

1.  A person commits the crime of assault in the first degree if he attempts to kill or knowingly causes or attempts to cause serious physical injury to another person[;]

(emphasis added) and armed criminal action under section 571.015, RSMo 1986, which provided:

1.  [A]ny person who commits any felony under the laws of this state by, with, or through the use, assistance, or aid of a dangerous instrument or deadly weapon is also guilty of the crime of armed criminal action and, upon conviction, shall be punished by imprisonment by the department of corrections and human resources for a term of not less than three years.  The punishment imposed pursuant to this subsection shall be in addition to any punishment provided by law for the crime committed by, with, or through the use, assistance, or aid of a dangerous instrument or deadly weapon.  No person convicted under this subsection shall be eligible for parole, probation, conditional release or suspended imposition or execution of sentence for a period of three calendar years.

A.  Essential Element of Violence

An essential element of an offense is one that must be present to prove every case.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Violence is the exertion of physical force so as to injure or abuse.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1319 (10th ed. 1993).  To prove first degree assault requires proving at least an attempt to cause serious physical injury to another person.  To prove armed criminal action requires proving at least the use of a dangerous instrument in that attempt.  Therefore, we conclude that we may deny Ringo’s application for being convicted of offenses an essential element of which is violence.  

B.  Moral Turpitude

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty 

between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Attempting serious physical harm with a dangerous instrument involves moral turpitude.  Therefore, we conclude that we may deny Ringo’s application for being convicted of offenses involving moral turpitude.

C.  Reasonably Related

Assault and armed criminal action are reasonably related to the qualifications of a real estate agent, which section 339.040.1 sets forth:

1.  Licenses shall be granted only to persons who present, and corporations, associations or partnerships whose officers, associates, or partners present, satisfactory proof to the commission that they: 

(1) Are persons of good moral character; and 

(2) Bear a good reputation for honesty, integrity, and fair dealing; and 

(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public. 

Good moral character is honesty, fairness, and respect for the law and the rights of others.  State ex rel. McAvoy v. Louisiana Bd. of Med. Examiners, 115 So.2d 833, 839 n.2 (La. 1959), and Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).  Competence to transact a real estate salesperson’s business in such a manner as to safeguard the public means having the requisite or adequate ability or qualities to do business honestly.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 234-35 (10th ed. 1993).  A person lacks competence when he or she generally lacks professional ability or the disposition to use that ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  

The requirements of character, reputation, and competence are closely related, and the same proof may satisfy all of them.  We conclude that we may deny Ringo’s application under sections 339.080.1 and 339.100.2(17) for being convicted of offenses reasonably related to the qualifications of a real estate agent because first degree assault and armed criminal action reasonably relate to character, reputation, and competence under section 339.040.1.  

For that reason, we may also deny Ringo’s application under section 339.100.2(15), which allows denial for:

(15) Committing any act which would otherwise be grounds for the commission to refuse to issue a license under section 339.040[.] 
(Emphasis added.)  We may deny Ringo’s application under sections 339.080.1 and 339.100.2(15) because his convictions relate to character, reputation, and competence, and are therefore grounds to refuse to issue a license under section 339.040.  

II.  Ringo’s Arguments 

Ringo argues that he has good moral character and that we should license him despite the convictions.  Section 339.080.1 allows us to do so.  It provides that the MREC “may” deny Ringo’s application.  "May" means an option, not a mandate.  S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  On appeal from the MREC, we have the same degree of discretion as the MREC, and we need not exercise it the same way.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  

Section 314.200 provides:  

No board or other agency created pursuant to laws of the state of Missouri, or by any city, county or other political subdivision of the state, for the purpose of licensing applicants for occupations and professions may deny a license to an applicant primarily upon the basis that a felony or misdemeanor conviction of the applicant precludes the applicant from demonstrating good moral character, where the conviction resulted in the applicant's 

incarceration and the applicant has been released by pardon, parole or otherwise from such incarceration, or resulted in the applicant being placed on probation and there is no evidence the applicant has violated the conditions of his probation.  The board or other agency may consider the conviction as some evidence of an absence of good moral character, but shall also consider the nature of the crime committed in relation to the license which the applicant seeks, the date of the conviction, the conduct of the applicant since the date of the conviction and other evidence as to the applicant's character.

In addition, the courts have instructed that one who claims to have changed their way of life should at least acknowledge guilt and embrace a new moral code.  Francois v. State Bd. of Regis'n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  We find those factors helpful, not only as to good moral character, but as to the other discretionary grounds for denial.  

Certain of those factors weigh in Ringo’s favor.  The date of Ringo’s conviction is distant.  He was just 17 years old when he shot another man.  Ringo admits that he could have walked away from the confrontation, acknowledges his responsibility for his action, and has expressed regret.  He professes to have embraced a new moral code and has started his own business.  

However, the tightly regulated profession in which Ringo seeks a license to practice contrasts starkly with the extremely violent nature of Ringo’s crime.  Ringo has not completed his parole from prison for that crime.  This is crucial.  He is still designated as “dangerous” by the Board of Probation and Parole.  Parole is an:

incentive to reformation and rehabilitation . . . .  The court before whom he was convicted must be satisfied that if permitted to go at large he will not again violate the law.  He is placed under the supervision of the court for a statutory period of time, depending upon the nature of the crime, with such restrictions upon his conduct as the court may impose.  If he violates the law or the restrictions placed upon him by the court, the parole is 

immediately revocable.  If and when the court, within the time fixed by statute, deems his reformation is complete, he is granted a discharge.

State ex rel. Oliver v. Hunt, 247 S.W.2d 969, 973 (Mo. banc 1952) .  

Although physically no longer behind the walls[,] a prisoner released on parole is not free.  He is at all times in custodia legis, under the limitations and conditions of a parole order which at all times is subject to revocation in the discretion of the circuit judge. . . . The parolee is still a prisoner in a legal sense insofar as it is necessary to maintain supervision over him.  In order to promote the objective of rehabilitation, diminish recidivism and concurrently safeguard society from further criminal depredations[,] close supervision, surveillance and control of parolees by correctional authorities is vital. 

State v. Williams, 486 S.W.2d 468, 472 (Mo. 1972) (citations omitted).  
A real estate license is the State's seal of approval to the public that the bearer possesses the requisite characteristics to practice that profession.  State ex rel. Lentine v. State Bd. of Health, 65 S.W.2d 943, 950 (Mo. 1933).  We will not require the MREC to issue its seal of approval to Ringo before that supervision has ended, especially when Ringo has repeatedly consumed marijuana during that supervision.  Jeopardizing his liberty for the sake of mere marijuana consumption argues against his ability to abide by the manifold regulations governing real estate sales.  We conclude that Ringo has not shown that he is entitled to a real estate license.  

III.  Other Conduct

The MREC also cites section 339.100.2(18), which allows denial for:

Any other conduct which constitutes untrustworthy, improper or fraudulent business dealings, or demonstrates bad faith or gross incompetence[.]

(Emphasis added.)  Because we have already found that the shooting and convictions are a basis for denial under section 339.100.2(15) and (17), they are not “other conduct” under section 

339.100.2(18).  Therefore, we conclude that we may not deny Ringo’s application for other conduct under section 339.100.2(18).

Summary


We deny Ringo’s application under sections 339.080.1 and 339.100.2(17) because his convictions are final adjudications and findings of guilty in a criminal prosecution under the laws of this state for offenses reasonably related to the qualifications of a real estate agent, for offenses an essential element of which is an act of violence, and for offenses involving moral turpitude.  


We deny Ringo’s application under sections 339.080.1 and 339.100.2(15) because he has not carried his burden of proof under section 339.040.1 as to good moral character; good reputation for honesty, integrity, and fair dealing; and competence to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.  


We do not deny Ringo’s application for other conduct under section 339.100.2(18).  


SO ORDERED on June 3, 2002.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.
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