Before the

Administrative Hearing Commission

State of Missouri

ROBERT J. RIMA, 
)



)



Petitioner,
)




)


vs.

)

No. 05-0457 RI 




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


We conclude that Robert J. Rima is liable for a Missouri income tax deficiency of $4,255 and $212.75 in additions for 2001, plus interest.   
Procedure 


Rima filed a complaint on March 31, 2005, challenging the Director of Revenue’s notice of 10-day demand for 2001.  


We convened a hearing on the complaint on October 20, 2005.  Rima represented himself.  Senior Counsel Joyce Hainen represented the Director.  The last written argument was due on January 19, 2006.  
Findings of Fact

1. Rima lived in Taney County, Missouri, in 2001.  

2. In 2001, Rima was employed by the Missouri Department of Transportation and earned $37,865.  
3.
Forms 1099 show that Rima also earned the following income in 2001:  

Source




Type of Income

Amount

Interactive Brokers LLC

Stocks, bonds, etc.

$51,305

Datek Online Holdings Corp.

Stocks, bonds, etc. 

$     172

Datek Online Holdings Corp. 
Stocks, bonds, etc.

$     290

Interactive Brokers LLC

Dividends


$       15

Datek Online Holdings Corp.

Dividends


$         2

District 8 Highway E.C.U.

Interest



$     180

4.
The IRS made adjustments to Rima’s 2001 federal income tax and determined that his 2001 federal income tax was $19,777.  
5.
The Director sent a notice to Rima on December 18, 2002, stating that his 2001 Missouri income tax return was not signed, and requesting a signature.   

6.
The IRS notified the Director of adjustments to Rima’s 2001 federal income tax.

7.
On September 29, 2004, the Director issued a notice of adjustment adjusting Rima’s federal adjusted gross income (“FAGI”) based on the information from the IRS, and computing Rima’s 2001 Missouri income tax as follows:  
Federal adjusted gross income 

$89,829.00
Exemption amount



$  2,100.00
Missouri standard/itemized deduction
$  4,550.00
Federal income tax deduction


$  5,000.00
Missouri taxable income


$78,179.00
Missouri income tax



$  4,466.00

Payments and credits



$     211.00

Underpayment




$  4,255.00

Interest





$     541.28

Additions




$     507.95

Amount due




$  5,304.23

8.
On November 3, 2004, the Director issued a notice of deficiency assessing $4,255.00 in Missouri income tax and $507.95 in additions for 2001, plus interest. 


9.
On March 9, 2005, the Director issued a notice of 10-day demand for $4,255.00 in Missouri income tax and $507.95 in additions for 2001, plus interest.  
Conclusions of Law


This Commission has jurisdiction to hear an appeal from “any finding, order, decision, assessment, or additional assessment” made by the Director.  Section 621.050.1.
  Rima has the burden to prove that he is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).
I.  Tax


Rima cites 26 U.S.C. § 6065, which requires that any return or other document required to be made under any provision of the internal revenue laws or regulations must contain or be verified by a written declaration that it is made under penalties of perjury.  Rima argues that the IRS’s notice of income tax examination changes is not signed.  However, 26 U.S.C. § 6065 was enacted to allow taxpayers to file a verified return rather than a notarized return, and it does not apply to notices issued by IRS agents.  Morelli v. Alexander, 920 F. Supp. 556, 558 (S.D.N.Y. 1996).  

Rima further argues that the Director has never set forth the law that makes him liable for the tax.  Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  A Missouri resident is taxable on all income, no 
matter where it is earned.  Section 143.121; Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).  Because Rima was a resident of Missouri in 2001, he is subject to Missouri income tax pursuant to §§ 143.011 and 143.121.  Section 143.481(1) requires him to file a return. 


Sections 136.300.1 and 621.050.2 place the burden of proof on Rima.  Rima raises various arguments regarding procedures of the IRS and the Department of Revenue, and against the income tax.  Protests against income tax have been routinely rejected by the federal courts, May v. C.I.R., 752 F.2d 1301, 1302-03 (8th Cir. 1985), and this Commission.  Patana v. Director of Revenue, No. 02-1643 RI (Mo. Admin. Hearing Comm'n June 10, 2004).  In Wells v. Director of Revenue, No. RI-85-1548 (Mo. Admin. Hearing Comm'n Jan. 30, 1987), this Commission noted that such arguments “burden the tax dispute resolution system.”  The Missouri income tax is based on federal adjusted gross income.  Sections 143.111 and 143.121.1.  The Director and this Commission are not bound by the amount of federal adjusted gross income reported on the federal return or determined by the IRS.  Buder v. Director of Revenue, 869 S.W.2d 752 (Mo. banc 1994).  Rima has offered no figures to rebut the figures that the Director obtained from the IRS.  Therefore, he has failed to meet his burden to show that he did not earn that income or that it was not subject to tax.  


Rima has failed to show that the Director’s tax computations are incorrect.  Therefore, we conclude that his 2001 Missouri income tax was $4,466, as the Director determined.  Sections 143.011, 143.111, 143.121.  Rima is entitled to credit for payment of $211, leaving a deficiency of $4,255.  Interest applies as a matter of law.  Section 143.731.1.
II.  Additions


Section 143.741.1 imposes an addition to tax of five percent per month (up to a maximum of 25 percent) when a return is not filed on the prescribed date, “unless it is shown that such 
failure is not due to willful neglect.”  Hewitt Well Drilling & Pump Serv. v. Director of Revenue, 847 S.W.2d 795, 799 (Mo. banc 1993).  Good faith suffices to show the absence of willful neglect.  Id.  Section 143.751.1 authorizes an addition to tax if any part of a deficiency is due to negligence or intentional disregard of rules and regulations.  Negligence is “the failure to make a reasonable attempt to comply with the state tax laws.”  Hiett, 899 S.W.2d at 872.  A taxpayer is required to file an income tax return and pay any tax due “on or before the fifteenth day of the fourth month following the close” of the tax year.  Section 143.511.  

In written argument, the Director argues that Rima did not file a 2001 Missouri income tax return.  At the hearing, Rima testified that he did not recall if he filed a 2001 Missouri income tax return.  (Tr. at 7.)  No return is in evidence.  Respondent’s Exhibit C, page 7, states that the Director received Rima’s 2001 Missouri income tax return but it was not signed.  Respondent’s Exhibit C, page 9, refers to adjustments to Rima’s 2001 Missouri income tax return.  However, Rima apparently did not file a federal return with the IRS.  (Pet’r Ex. 2, p. 3.)  

Because it is unclear whether Rima filed a 2001 Missouri income tax return, we impose no additions under § 143.741.1 for failure to timely file a return.  We conclude that additions lie under § 143.751.1 for failure to pay due to negligence.  Rima did not make a reasonable attempt to comply with the state tax laws.  Five percent of $4,255 is $212.75.
   
Summary


Rima is liable for a Missouri income tax deficiency of $4,255 and $212.75 in additions for 2001, plus interest.   


SO ORDERED on March 14, 2005.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  See also 


§ 136.365.  


	�The Director’s calculation of the additions is unclear, as $507.95/$4,255 = 11.94%.  Even if the additions were imposed under § 143.741.1 instead of § 143.751.1, they would be in five-percent increments.  However, we remake the Director’s decision.   J.C. Nichols, 796 S.W.2d at 20-21.  As noted in Smith v. Director of Revenue, No. 04-1432 RI (Mo. Admin. Hearing Comm’n Oct. 28, 2005), § 143.751.1 requires the Director to notify the taxpayer of the factual basis for the finding of negligence at the time the Director issues a proposed assessment, and in future cases, the Director should be prepared to show her compliance with this requirement.  
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