Before the

Administrative Hearing Commission

State of Missouri

CHONG RILEY,
)



)



Petitioner,
)




)


vs.

)

No. 00-0166 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On January 18, 2000, Chong Riley filed a petition challenging the Director of Revenue’s denial of a claim for a refund of sales tax paid on a motor vehicle.  Riley argues that she is entitled to a refund because the vehicle was replaced due to a casualty.  

On February 4, 2000, the Director filed a motion, with supporting exhibits, for summary determination of the petition.  On February 9, 2000, the Director filed an amended motion for summary determination.  We held a telephone conference on the motion on March 6, 2000.  The Director agreed that we may accept the assertions of the petition as evidence.  

Our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case without a hearing if the Director establishes facts that (a) Riley does not dispute and (b) entitle the Director 

to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).

Findings of Fact

1.  On August 14, 1999, Riley purchased a 1998 Mercury Mountaineer for $22,000.  Riley paid $929.50 in state sales tax and $660 in local sales tax on that purchase.


2.  Although Riley had intended to drive the Mercury, she was not satisfied with it.  Therefore, she purchased a 1998 Chevy Blazer on August 18, 1999.  Riley considered the Blazer a replacement for the Mercury.  


3.  On September 5, 1999, the Blazer was destroyed in an accident.  On October 12, 1999, Riley received $20,500 in insurance proceeds ($21,000 minus a $500 deductible) for the loss of the Blazer.  


4.  Because the Blazer was destroyed, Riley found it necessary to keep the Mercury, intending for it to replace the Blazer.  


5.  On October 21, 1999, Riley filed a claim for a refund of $1,481.73 in state and local sales tax, which would be the amount of sales tax on $20,500. 


6.  On December 8, 1999, the Director issued a final decision denying the refund claim.

Conclusions of Law


We have jurisdiction to hear Riley’s petition.  Section 621.050.1, RSMo 1994.  


Section 144.027.1 provides:  

When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to theft or a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner’s deductible obligation, as certified by the insurance company, to be a credit against the 

purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.]


Unfortunately for Riley, this credit only applies when the replacement vehicle is purchased subsequent to the casualty loss.  The replacement vehicle must be purchased “due to” the casualty loss, and the credit applies against the purchase price of another vehicle purchased “as a replacement motor vehicle[.]”  Section 144.027.  Riley did not purchase the Mercury due to the loss of the Blazer or as a replacement for the Blazer.  Therefore, the credit of section 144.027 does not apply, and she is not entitled to a refund of tax paid on the purchase of the Blazer.
 


Riley argues that this situation is inequitable because she was forced to pay sales tax on each vehicle.  However, we must apply the statutes as written, and neither the Director nor this Commission has any power to create an equitable remedy that is not allowed by the statutes.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


Therefore, we grant the Director’s amended motion and deny the sales tax refund claim.


SO ORDERED on March 13, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1999 Supplement to the Revised Statutes of Missouri, unless otherwise noted.


�Even if section 144.027 applied, it would allow the insurance proceeds and deductible as a credit on the purchase price of the replacement, rather than calculating a refund of the amount of tax on the insurance proceeds.  Although Riley has not raised the issue, we note that section 144.025 provides a replacement credit if a seller purchases or contracts to purchase a replacement motor vehicle within 180 days before or after sale of the original vehicle.  This credit does not apply, regardless of whether we consider the Blazer a replacement for the Mercury or the Mercury a replacement for the Blazer, because neither vehicle was sold.  There is no evidence whether Riley bought the Mercury to replace another vehicle, and Riley has made no claim on that basis.  
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