Before the

Administrative Hearing Commission

State of Missouri

KEN RIEDL,
)



)



Petitioner,
)




)


vs.

)

No. 12-2161 RL



)

DIRECTOR OF REVENUE,
)




)
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)

DECISION 


Ken Riedl is entitled to licensure as a motor vehicle dealer. 
Procedure


Riedl filed a complaint on December 10, 2012, challenging the Director of Revenue’s (“the Director”) decision denying his application for licensure as a motor vehicle dealer.  

This Commission convened a hearing on the complaint on December 21, 2012.  Riedl represented himself.  Joseph Cox represented the Director.  After the hearing, the parties waived briefing. The reporter filed the transcript on December 21, 2012 and the case became ready for decision on that day. 
Findings of Fact
1. Riedl was licensed as a motor vehicle dealer under license number D-4647 for a number of years.

2. On October 15, 2012, he applied for renewal of his license for the year 2013.

3. On November 30, 2012, the Director issued notice of her refusal to renew Riedl’s motor vehicle dealer license for lack of good moral character because he was convicted of several crimes.  

4. On December 10, 2012, Riedl filed a complaint appealing the Director’s decision.

5. On December 14, 2012, the Director filed an answer setting out more grounds for denial than were cited in her initial letter to Riedl.  

6. On June 10, 2003, Riedl was convicted in the Camden County Circuit Court of Driving While Intoxicated. 

7. On December 2, 2008, Riedl was convicted in the Henry County Circuit Court of failure to display plates on a motor vehicle or trailer.

8. On May 20, 2011, Riedl was convicted in the Morgan County Circuit Court of operating a motor vehicle on the highway without a valid driver license.

9. Riedl has a good reputation in his community as a used car dealer. 
10. Riedl has never had a complaint about his conduct as a used car dealer in almost 25 years of working in the industry.

Conclusions of Law


Section 301.562.1
 gives us jurisdiction to decide this appeal. Riedl has the burden of proof.
  Although the Director’s answer contains more grounds for denial than are provided in his initial denial letter, we use the answer’s contents in discussing the grounds for denial because in cases involving the denial of an application for licensure, the state agency’s answer to the complaint affords notice to the applicant of the agency’s grounds for denying the application.
 
I--Cause for Denial


The Director’s answer cites § 301.562.1 and .2(3) and (7), which provide:
1. The department [of revenue] may refuse to issue or renew any license required pursuant to sections 301.550 to 301.573 for any one of any combination of the causes stated in subsection 2 of this section. . . .
*   *   * 
2.  The department may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any license issued under sections 301.550 to 301.573 for any one or any combination of the following causes:  

*   *   * 

(3) The applicant or license holder has, within ten years prior to the date of the application, been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions, or duties of any business licensed under sections 301.550 to 301.573; for any offense, an essential element of which is fraud, dishonesty or an act of violence; or for any offense involving moral turpitude, whether or not sentence is imposed; 
*   *   * 

(7) The applicant or license holder has filed an application for a license which, as of its effective date, was incomplete in any material respect or contained any statement which was, in light of the circumstances under which it was made, false or misleading with respect to any material fact[.]

The Director’s answer also cites 12 CSR 10-23.160, which provides:

(1) Except with a showing of evidence to the contrary, the following will be considered prima facie evidence on which the registration of a motor vehicle dealer, manufacturer, boat dealer, salvage dealer or title service agent will be denied because of lack of good moral character if the applicant:
(A) Has ever been convicted in any federal or state court of a felony relating to the acquisition or transfer of motor vehicles, trailers, motor vehicle parts or boats;
(B) Within five (5) years preceding the application, has been convicted in any federal or state court of a felony, within the last three (3) years, or has been convicted in any federal or state court of a misdemeanor relating to the acquisition of or transfer of motor vehicles, trailers, motor vehicle parts or boats; and
(C) Within three (3) years preceding the application, has been convicted in any federal or state court of a misdemeanor, or has shown contempt of laws in civil or administrative proceedings; or has had a motor vehicle dealer registration, manufacturer registration, boat dealer registration, salvage dealer registration or title service agent registration revoked in this or another state and has demonstrated through conduct since the date of the occurrence that no substantial improvement in character or reliability has occurred. A determination by the director of revenue that conduct subsequent to the occurrence in question demonstrated a failure to improve character or reliability will be made only following a notice to the applicant and a subsequent hearing before the director of revenue or his/her representative.

(2) Any dealer or applicant who receives notice of denial or revocation and desires to contest the prima facie of the fact(s) recited in subsection (1)(A) or (B) may request a hearing for the purpose of showing substantial rehabilitation or improvement in character sufficient to rebut the presumption created by the cited subsections. Request for a hearing should be submitted to the Director, Motor Vehicle and Driver's Licensing Division, P.O. Box 629, Jefferson City, MO 65105.

A. Criminal Conviction--§ 301.562(3) and Good Moral Character--12 CSR 10-23.160
The Director asks this Commission to consider three of Riedl’s convictions in assessing his eligibility for licensure:

a) Felony Driving While Intoxicated on June 10, 2003,
b) Failure to display plates on a motor vehicle or trailer on December 2, 2008, and
c) Operating a motor vehicle on the highway without a valid driver’s license on May 20, 2011.
Section 301.562.2(3) contains three separate clauses to describe the circumstances under which a conviction or guilty plea may be cause for denial:

a) if the offense is “reasonably related to the qualifications, functions or duties” of the profession;
b) if an essential element of the offense is fraud, dishonesty or an act of violence; and

c) if the offense involves “moral turpitude.”
Reasonably related to the qualifications, functions, or duties of a dealer
Reasonable relation is a low threshold, but is more than a tangential connection with the license held.  To relate is to have a logical connection.
 The qualifications of a dealer include having good moral character.
 “Good moral character” is honesty, fairness, and respect for the rights of others and for the laws of the state and nation.
 “Good moral character” is a highly subjective judgment, not an element of a crime. Applicants are presumed to be of good moral character.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  We have found Riedl to be a credible witness and have made findings of fact based on his testimony.   

Section 314.200 states:
No board or other agency created pursuant to laws of the state of Missouri, or by any city, county or other political subdivision of the state, for the purpose of licensing applicants for occupations and professions may deny a license to an applicant primarily upon the basis that a felony or misdemeanor conviction of the applicant precludes the applicant from demonstrating good moral character, where the conviction resulted in the applicant's incarceration and the applicant has been released by pardon, parole or otherwise from such incarceration, or resulted in the applicant being placed on probation and there is no evidence the applicant has violated the conditions of his probation. The board or other agency may consider the conviction as some evidence of an absence of good moral character, but shall also consider the nature of the crime committed in relation to the license which the applicant seeks, the date of the conviction, the conduct of the applicant since 
the date of the conviction and other evidence as to the applicant's character.
(Emphasis added).

That statute sets forth the factors that determine how an applicant may gain licensure despite a conviction:
[1] the nature of the crime committed in relation to the license which the applicant seeks, [2] the date of the conviction, [3] the conduct of the applicant since the date of the conviction and [4] other evidence as to the applicant's character. 
At the hearing, the Director argued that Riedl’s convictions support a conclusion that he is lacking in good moral character because he was convicted of criminal offenses. Furthermore, the Director quotes its good moral character regulation
 in support of its accusations against Riedl. However, the regulation specifies explicit circumstances under which an applicant “will be denied” registration. The rule mandates that an applicant be denied when in violation of a law relating to the acquisition or transfer of motor vehicles, trailers, motor vehicle parts or boats. It is clear from the evidence that Riedl’s convictions do not involve the aforementioned circumstances. Also, Riedl’s convictions have no other obvious relation to being a motor vehicle dealer.

Furthermore, an applicant claiming rehabilitation should at least acknowledge guilt and embrace a new moral code.
 Riedl testified that since his convictions, he has ceased drinking and has reformed his life. The agency impeached him by showing that he consumed alcohol several years later. Nevertheless, as Riedl’s felony conviction for Driving While Intoxicated was in 2003, we believe a sufficient amount of time has passed with no further related criminal 
infractions.
 Riedl, as a business owner, has a duty of good faith and fair dealing to his customers. While it is unfortunate that Riedl has accumulated a number of criminal convictions as a result of his personal habits, his actions did not affect his business practices, and thus do not disqualify him from licensure. In many cases, the nature of a crime could give rise to a presumption of lack of good moral character. In this case, however, Riedl vehemently asserts that he is a person of good moral character and that the offenses show nothing to the contrary; and, in all the years that he has been in business, no customer has filed a complaint against him for any reason. Furthermore, the Director has not supplied evidence of circumstances surrounding the criminal convictions that prove lack of good moral character. Therefore, considering § 314.200 and the record before us, we cannot say that the offenses are reasonably related to the qualification of good moral character as a matter of law. This Commission finds that the convictions on Riedl’s personal driving record do not prove a lack of good moral character and thus are not sufficiently related to being a motor vehicle dealer.  
Essential element of which is fraud, dishonesty or an act of violence
An essential element is one that must be proven for a conviction in every case.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
 Violence is defined as “exertion of physical force so as to injure or abuse[.]”
  Fraud, dishonesty, or violence are not essential elements of any of the crimes of which Riedl was convicted. 

For any offense involving moral turpitude

 Moral turpitude is:
an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]
In Brehe v. Missouri Dep't of Elementary and Secondary Education,
 a case that involved discipline of a teacher's certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:
 
 (1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved. 
We find that the crime of failure to display plates on a motor vehicle or trailer is a Category 2 crime and does not involve moral turpitude. 

We find that the crime of operating a motor vehicle on the highway without a valid driver’s license is a Category 3 crime. During the hearing, Riedl provided testimony of the 
circumstances surrounding this offense. We find his testimony credible and do not find that this offense involved moral turpitude. 
We find that the crime of driving while intoxicated is a Category 3 crime. We were not provided the related factual circumstances of the offense in the hearing, and therefore refuse to infer that moral turpitude was involved. What testimony we did receive from Riedl on the incident was his subsequent decision to stop drinking and his rehabilitation. This Commission has previously concluded that a driving while intoxication is not a crime involving moral turpitude, and the weight of authority from other jurisdictions recognizes that it is not.
 We do not find cause for denial under this section of the statute. 

B.  Statement on Application--§ 301.562(7)

The Director also asserts that there is a basis for denial of the application under 

§ 301.562.2(7) on the basis that: 

The applicant or license holder has filed an application for a license which, as of its effective date, was incomplete in any material respect or contained any statement which was, in light of the circumstances under which it was made, false or misleading with respect to any material fact[.]


The application section at issue asks if an applicant has pled guilty or been found guilty of a criminal offense within the previous ten years. Riedl checked “NO”. The Director states that this is grounds for denial of his application. We agree that this is adequate grounds for denial of an application. There is cause for denial of Riedl’s license for making a false and misleading statement of material fact on his application for licensure.
Exercise of Discretion


Section 301.562.1 provides that the Director, and now this Commission, “may” refuse to issue a license to any person guilty of any of the acts or practices specified in § 301.562.2.  The 
word "may" in § 301.562.1 means discretion, not a mandate.
  We have the same degree of discretion as the Director, but need not exercise it in the same way.
  

This Commission uses its discretion to allow the circumstances surrounding his misstatement to affect our decision. We find Riedl to be a credible witness, and therefore find, via his testimony, that it is reasonable to believe that he made a misstatement of material fact under the advisement of one of the Director’s clerical attendants. We also find that it is conceivable for a person to mistake traffic offenses as being less than criminal. Additionally, although Riedl’s statement was false for the purposes of the application, it troubles this Commission that the Director did not include this information in its initial denial letter to Riedl. At the close of this year, Riedl’s 2003 felony conviction will reach the ten year mark. This Commission will not use its discretion to deny Riedl’s license when the Director has granted licensure for nearly a decade with no evidence of a relationship to the crime and the dealer’s license nor harm to the public. 
Professional licensing statutes “are remedial statutes enacted in the interest of the public health and welfare and must be construed with a view to suppression of wrongs and mischiefs undertaken to be remedied.”
  The purpose of professional licensing laws is to protect the public.
  We find no public protection purpose that could be served by denying Riedl’s application. Therefore, we grant Riedl’s application for a motor vehicle dealer license.


In granting the application, we note that Riedl does business as “Midwest Classic Cars II.”  Because there is no evidence that Midwest Classic Cars II is a corporation or other legal entity, it cannot be the holder of a license.  We grant the license to Riedl.      
Summary


We grant Riedl’s application for a motor vehicle dealer license.  

SO ORDERED on January 25, 2013.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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