Before the

Administrative Hearing Commission

State of Missouri

MISSOURI DENTAL BOARD,
)



)



Petitioner,
)




)


vs.

)

No. 04-1146 DB




)

GARY L. RIDDLE,

)




)



Respondent.
)

ORDER GRANTING SUMMARY 

DETERMINATION IN PART


Gary L. Riddle is subject to discipline because he pled guilty to third degree domestic assault, an offense an essential element of which is violence and involving moral turpitude.

Procedure


On August 25, 2004, the Missouri Dental Board (“the Board”) filed a complaint seeking to discipline Riddle.  On April 1, 2005, the Board filed a motion for summary determination.  On May 2, 2005, Riddle responded to the motion.  Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if the Board establishes facts that (a) Riddle does not dispute and (b) entitle the Board to a favorable decision.  

ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  The following facts are undisputed.

Findings of Fact

1. Riddle is licensed as a dentist.  His license is, and was at all relevant times, current and active.

2. On March 7, 2003, the Prosecuting Attorney in the Circuit Court of Cape Girardeau County, Missouri, filed a complaint and request for a warrant in a misdemeanor case.  It stated:

The Prosecuting Attorney of the County of Cape Girardeau, State of Missouri, charges that the defendant, either acting alone or knowingly in concert with another, in violation of Section 565.074, RSMo, committed the class A misdemeanor of domestic assault in the third degree, punishable upon conviction under Sections 558.011 and 560.016, RSMo, in that on or about March 6, 2003, in the County of Cape Girardeau, State of Missouri, the defendant purposely placed Elizabeth Riddle in apprehension of immediate physical injury by threatening to “slit” her throat, and Elizabeth Riddle and defendant were family or household members in that Elizabeth Riddle was the spouse of the defendant.

3. On March 10, 2003, Riddle appeared pro se and pled guilty to third degree domestic assault, a Class A misdemeanor.  No. 03CR735639.  The court suspended the imposition of sentence and placed Riddle on two years of supervised probation.

4. Riddle completed an anger management program and 20 hours of community service.

5. Riddle did not strike or attempt to strike his wife.

6. Riddle pled guilty in an attempt to save his marriage.  Mrs. Riddle had attempted to withdraw the charges, but the case proceeded nonetheless.

Conclusions of Law 


We have jurisdiction to hear this case.  Section 621.045.  The Board has the burden of proving that Riddle has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Board cites § 332.321.2(2), RSMo Supp. 2004, which authorizes discipline if:

[t]he person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or any offense involving moral turpitude, whether or not sentence is imposed[.]

Riddle pled guilty to § 565.074, which states:


1.  A person commits the crime of domestic assault in the third degree if the act involves a family or household member or an adult who is or has been in a continuing social relationship of a romantic or intimate nature with the actor, as defined in section 455.010, RSMo, and;


(1) The person attempts to cause or recklessly causes physical injury to such family or household member; or


(2) With criminal negligence the person causes physical injury to such family or household member by means of a deadly weapon or dangerous instrument; or


(3) The person purposely places such family or household member in apprehension of immediate physical injury by any means; or


(4) The person recklessly engages in conduct which creates a grave risk or death or serious physical injury to such family or household member; or


(5) The person knowingly causes physical contact with such family or household member knowing the other person will regard the contact as offensive; or


(6) The person knowingly attempts to cause or causes the isolation of such family or household member by unreasonably and substantially restricting or limiting such family or household member’s access to other persons, telecommunication devices or transportation for the purpose of isolation.

Consideration of the Crime or Riddle’s Conduct


Throughout his argument, Riddle asks us to look at his conduct, not the crime to which he pled guilty.  Section 332.321.2(2), RSMo Supp. 2004, contains three separate phrases to describe the circumstances under which a conviction or guilty plea may be cause for discipline:


(1)  if the offense is “reasonably related to the qualifications, functions or duties of [the] profession;”


2)  if an essential element of the offense is fraud, dishonesty or an act of violence; or


3)  if the offense involves “moral turpitude.” 

None of these statutory clauses clearly tells us whether we are to consider the conduct of the licensee or only the elements of the crime, although the second clause is the most clearly phrased, and the court in State ex rel. Atkins v. Missouri Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961), has interpreted the language for us: 

Dishonesty or fraud must be an essential element of the crime.  In other words, the question is not whether this particular respondent was in fact guilty of a dishonest or fraudulent intent; rather, the question is whether the offense with which he was charged and to which he pleaded guilty is one necessitating proof of fraud or dishonesty – that is, always requiring that fraud or dishonesty be present as an element of the offense.

Thus, when we determine whether there is cause to discipline a licensee because of a conviction for a crime “an essential element of which is fraud, dishonesty, or an act of violence,” we consider only the crime per se, not the licensee’s conduct and the circumstances of the crime.


Our analysis is similar when we consider whether the crime is one involving moral turpitude.
  State Board of Nursing v. Tuttle, No. 95-0742 BN (Mo. Admin. Hearing Comm’n July 28, 1995).  Riddle cites In re Frick, 694 S.W.2d 473 (Mo. banc 1985), and argues that we should consider the circumstances in making this determination.  The court in Frick, however, considered the circumstances surrounding the commission of the crime in its determination of whether Frick committed “illegal conduct” involving moral turpitude, not whether the “crime” involved moral turpitude.  The court stated:

At this stage of the proceeding, however, we are no longer concerned with the mere fact of conviction; rather under both Counts I and III we must examine respondent’s entire course of conduct.  Unlike Rule 5.20, DR 1-102(A)(3) is not limited to a “conviction of a crime” involving moral turpitude, but rather encompasses “illegal conduct” involving moral turpitude.

Id. at 478.


Finally, however, we engage in a somewhat different analysis when we consider whether the crime is one that is reasonably related to the qualifications, functions, or duties of the profession.  In some circumstances, an analysis of the crime per se might suffice:  there could be little question, for example, that a conviction for misappropriating controlled substances would be reasonably related to the qualifications, functions, or duties of a pharmacist.  However, when the qualification at issue is “good moral character,” we must consider not only the crime per se but the circumstances under which it was committed.  “Good moral character” is a highly subjective judgment, not an element of a crime.  It is impossible to determine whether a crime 

implicates good moral character without an individualized consideration of the circumstances under which the crime was committed.  In the context of an applicant case, when the Board proves a criminal conviction, we determine the applicant’s moral character from his conduct, present reputation, evidence of any rehabilitation, and upon “a consideration and determination of the entire factual congeries.”  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  See also State Bd. of Regis’n for the Healing Arts v. DeVore, 517 S.W.2d 480, 486 (Mo. App., K.C.D. 1974).

Reasonably Related


The Board argues that the crime of third degree domestic assault is reasonably related to the qualifications of a dentist because § 332.151.1 makes it a requirement for licensure that the applicant be a person of good moral character.  Riddle argues that one guilty plea even for assault does not establish that he lacks good moral character.  


In many cases, the nature of a crime could give rise to a presumption of lack of good moral character.  In this case, however, Riddle vehemently asserts that he is a person of good moral character.  The assistant prosecutor who handled the charge against him wrote a letter on his behalf for this case.  In this case, further evidence is required in order for us to determine whether Riddle is a person of good moral character.  We deny the Board’s motion for summary determination on this point.

Essential Element


The Board argues that violence is an essential element of third degree domestic assault.  An essential element is one that must be proven for a conviction in every case.  Atkins, 351 S.W.2d at 485.  Riddle argues that a person can be convicted of this offense for merely uttering a verbal threat and that this is not “violence” as required to support discipline under § 332.321.2(2), RSMo Supp. 2004.


The Board cites State v. Mack, 12 S.W.3d 349 (Mo. App., W.D. 2000).  In Mack, the court discussed the meaning of “violence” in a criminal statute.  While the term was not defined in the statute before the court, the court noted that another statute, § 455.200, defined domestic violence to include threats.  Id. at 352.  Section 455.200 states:

(2) “Domestic violence”, attempting to cause or causing bodily injury to a family or household member, or placing a family or household member by threat of force in fear of imminent physical harm[.]

(Underline added.)  Other states’ domestic and family violence definitions also include threats.  See Ohio Revised Code § 3113.31; Colorado Rev. Stat. § 18-6-800.3(1); Tex. Fam. Code § 71.004(1).  At the federal level, the “crime of violence” is defined:

to include “an offense that has as an element the use, attempted use, or threatened use of physical force against the person or property of another.”  18 U.S.C. § 16.

Daly v. Gonzales, 2005 WL 1009647 at 6 (4th Cir. May 2, 2005).


Violence is defined in the dictionary as:

1 a : exertion of physical force so as to injure or abuse (as in effecting illegal entry into a house)  b : an instance of violent treatment or procedure  2 : injury by or as if by distortion, infringement, or profanation : OUTRAGE  3  a : intense, turbulent, or furious and often destructive action or force <the [violence] of the storm>   b : vehement feeling or expression : FERVOR; also : an instance of such action or feeling  c : a clashing or jarring quality :  DISCORDANCE   4 : undue alteration (as of wording or sense in editing a text)[.]

MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1319 (10th ed. 1993) (underline added).  Definition 3b includes vehement expression.


We agree with the Board that the case law and statutes support including threats in the definition of violence.  Violence is an essential element of third degree domestic assault.  We note Riddle’s assertions that he pled guilty without the assistance of counsel and in order to 

move forward with his marriage.  But this does not change what the statute requires us to do – consider the offense to which he pled guilty and not his actual conduct.  We note that Riddle will have the chance to make his mitigation arguments to the Board when it determines the level of discipline to impose.  Riddle is subject to discipline under § 332.321.2(2), RSMo Supp. 2004, for committing an offense an essential element of which is violence.

Involving Moral Turpitude


The Board argues that third degree domestic assault is an offense involving moral turpitude.  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).


The Board cites our decision in Missouri Dental Board v. Harris, No. 98-0927 (Mo. Admin Hearing Comm’n Oct. 30, 1998), in which we found that third degree assault was a crime involving moral turpitude.  Administrative decisions are not binding precedent.  Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).  However, we agree with our former decision.  Riddle attempts to distinguish the Harris case by detailing the differences in his conduct and Harris’ conduct.  As stated above, we must consider the offense, not the conduct underlying the conviction or guilty plea, and third degree assault and third degree domestic assault are almost identical offenses.


Riddle is subject to discipline under § 332.321.2(2), RSMo Supp. 2004, for committing an offense involving moral turpitude.

Summary


We grant the Board’s motion for summary determination in part.  Riddle is subject to discipline under § 332.321.2(2), RSMo Supp. 2004, because he pled guilty to an offense an essential element of which is violence and involving moral turpitude.  We deny the rest of the motion because the Board has not proven that Riddle is subject to discipline under § 332.321.2(2), RSMo Supp. 2004, for committing an offense reasonably related to the qualifications of a dentist.


We cancel the hearing and will reschedule it for a later date, if necessary.  The Board shall inform us by May 25, 2005, whether it wishes to proceed to a hearing on the remaining allegation.


SO ORDERED on May 11, 2005.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Ex. 2 to motion.


	�Riddle cites Walls v. State Board of Nursing, No. 03-1933 BN (Mo. Admin. Hearing Comm’n April 1, 2004), and argues that we should consider mitigating factors as we did in that case.  However, Walls  was an applicant case under § 621.120.  In applicant cases, we decide both whether there is cause under the law to deny the license and whether the license application should be granted.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  Thus, because we exercise the same discretion that has been granted to the Board to grant or deny a license, we consider mitigating factors.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990). 
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