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State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 05-1223 DI



)

SCOTT P. RICHMOND,
)




)



Respondent.
)

DECISION


Scott P. Richmond is subject to discipline for failing to attend a subpoena conference; failing to respond in writing to a written request for information; soliciting a loan from an insurance client; misappropriating money from his clients; making false and deceptive statements to clients; intentionally misrepresenting the terms of an insurance product; and signing or causing to be signed a client’s name to an application for a financial plan and a money order submitted with the application.
Procedure


On August 4, 2005, the Director of Insurance (“the Director”) filed a complaint seeking to discipline Richmond.  On December 5, 2005, Richmond waived service and filed an answer through an attorney.  On December 21, 2005, we held a hearing on the complaint.  Kevin Hall represented the Director.  Neither Richmond nor anyone representing him appeared.  At the 
hearing, the Director offered into evidence affidavits that were not signed or notarized (Exhibits 2 and 3).  We held the record open, and on December 28, 2005, the Director filed signed, notarized affidavits.  We mark them accordingly and substitute them for Transcript Exhibits 2 and 3 received at the hearing.

This matter became ready for our decision on January 18, 2006, the date the transcript was filed.

Findings of Fact

1. Richmond held an insurance producer license from June 18, 1997, until June 20, 2005, when it expired.
Lori Triplett

2. On October 29, 2001, Richmond told Lori Triplett that the variable annuity product (“the annuity”) he recommended to her was not tied to the stock market at a high or moderate risk level.  Based on this representation, she purchased the annuity.
3. Triplett had informed Richmond that she did not want any type of risk tied to the stock market.
4. The annuity was tied to the stock market at a high-risk level.
5. On April 30, 2002, Triplett paid Richmond approximately $2,500 dollars for a financial plan.  The actual cost of the financial plan was $300.
6. On May 12, 2002, Richmond signed or caused to be signed Triplett’s name to an application for a financial plan.
7. On May 20, 2002, Richmond signed or caused to be signed Triplett’s name to a money order for $300 that was submitted with the application.  Richmond kept the remaining $2,200.
8. Richmond did not have Triplett’s authorization to sign for her in either instance.
9. On May 22, 2002, Triplett met with Richmond to discuss additional financial investments at a low-risk level.  Richmond told Triplett that the universal life insurance product (“the life insurance”) was tied primarily to interest rates.

10. On May 22, 2002, Triplett purchased the life insurance.
11. The life insurance was tied primarily to the stock market, contrary to Richmond’s prior representations.
12. Between October 1, 2002, and October 9, 2002, Richmond solicited a loan of approximately $50,000 from Triplett under the false pretense that it was an investment to expand his business office.
13. Triplett did not make it her usual occupation or practice to receive or process loan applications or to provide loans to the public as an owner, officer, director or employee of an institution in the business of providing such loans.
14. Triplett and Richmond had no relationship that gave rise to an insurable interest.
15. Richmond used the loan funds for his personal use.
16. Richmond repaid Triplett some, but not all, of the money.

John Jenkins

17. On August 5, 2002, John Jenkins
 and his wife met with Richmond.  Jenkins informed Richmond that he wanted a low-risk investment.  Richmond told Jenkins that the MetLife Insurance Company insurance product he recommended had a 5% fixed rate of return and that only dividends from the policy would be subject to market fluctuations.  Jenkins purchased the insurance product for approximately $75,000.
18. The insurance product was a variable annuity with a return that was not guaranteed at 5%.
19. On August 5, 2002, Richmond told Mrs. Jenkins that the insurance product he recommended had a 5% fixed rate of return and that only dividends from the policy would be subject to market fluctuations.  Mrs. Jenkins purchased the insurance product for approximately $74,507.
20. The insurance product was a variable annuity fully subject to the fluctuations of the stock market with a return that was not guaranteed at 5%.
21. On August 5, 2002, the Jenkins paid Richmond $750 for a financial plan, which included insurance products.
22. The Jenkins did not receive the financial plan.  Richmond used the funds for his own benefit.

Subpoena and Conference

23. The Director subpoenaed Richmond to appear on September 16, 2004, for a conference concerning complaints received against him.
24. Richmond received the subpoena.
25. On September 15, 2004, Richmond’s attorney requested an extension of time in which to appear.
26. The Director rescheduled the subpoena conference for October 14, 2004, and required Richmond to respond to written questions concerning the allegations.
27. Richmond failed to appear at the rescheduled conference and failed to provide written responses.

Conclusions of Law 


We have jurisdiction to hear the Board’s complaint.
  The Director has the burden of proving that Richmond has committed an act for which the law allows discipline.
  We apply the substantive law in effect when Richmond committed the conduct.

A.  Motion for Judgment on the Pleadings


On December 21, 2005, the Director filed a letter dated November 9, 2005, that had been sent to the Department of Insurance.  In this letter, Richmond’s counsel stated that neither Richmond nor an attorney representing him would appear at the hearing.  The letter asks us to decide the case on the pleadings.  We deny the request and decide the case on the evidence presented at the hearing.

B.  Cause for Discipline


The Director argues that there is cause for discipline under § 375.141, which states:

1.  The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes:
*   *   *


(2) Violating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state;

*   *   *


(4) Improperly withholding, misappropriating or converting any moneys or properties received in the course of doing insurance business;

(5) Intentionally misrepresenting the terms of an actual or proposed insurance contract or application for insurance;
*   *   *


(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]
The Director also argues that there is cause for discipline under 375.141.1, RSMo 2000, which authorizes discipline if the licensee:

(1) In their dealings as an agent, broker or insurance agency, knowingly violated any provisions of, or any obligation imposed by, the laws of this state, department of insurance rules and regulations, or aided, abetted or knowingly allowed any insurance agent or insurance broker acting in behalf of an insurance agency to violate such laws, orders, rules or regulations which result in the revocation or suspension of the agent’s or broker’s license notwithstanding the same may provide for separate penalties;
*   *   *


(4) Demonstrated lack of trustworthiness or competence;

*   *   *


(6) Practiced or aided or abetted in the practice of fraud, forgery, deception, collusion or conspiracy in connection with any insurance transaction[.]

Misappropriation means “[t]he unauthorized, improper, or unlawful use of funds or other property for [a] purpose other than that for which intended.”
  Conversion is when a holder of another’s funds diverts them to a purpose other than that specified.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Incompetence is defined as “the actual ability of a person to perform in 
[the] occupation.”
  Incompetence is also defined as a general lack of, or a lack of disposition to use, a professional ability.
  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.


The definition of “trustworthy” is “worthy of confidence” or “dependable.”
  Competence is defined as “having sufficient knowledge, judgment, skill or strength” to perform a task.
  Forgery is defined in § 570.090.1:


1.  A person commits the crime of forgery if, with the purpose to defraud, the person:

(1) Makes, completes, alters or authenticates any writing so that it purports to have been made by another or at another time or place or in a numbered sequence other than was in fact the case or with different terms or by authority of one who did not give such authority[.]

Count I

The Director argues that Richmond is subject to discipline under § 375.141.1(2) for violating § 374.210, RSMo 2000, which states:

2.  Any person who shall refuse to give such director full and truthful information, and answer in writing to any inquiry or question made in writing by the director, in regard to the business of insurance carried on by such person, or to appear and testify under oath before the director in regard to the same, shall be deemed guilty of a misdemeanor, and upon conviction thereof, shall be punished by a fine not exceeding five hundred dollars, or imprisonment not exceeding three months[;]
and for violating 20 CSR 100-4.100, which states:

(2) Except as required under subsection (2)(B) – 

(A) Upon receipt of any inquiry from the division, every person shall mail to the department an adequate response to the inquiry within twenty (20) days from the date the department mails the inquiry.  An envelope’s postmark shall determine the date of mailing.  When the requested response is not produced by the person within twenty (20) days, this nonproduction shall be deemed a violation of this rule, unless the person can demonstrate that there is reasonable justification for that delay.

Richmond failed to attend the subpoena conference and failed to respond in writing to the Director’s written request for information.  Richmond violated § 374.210, RSMo 2000, and 20 CSR 100-4.100(2)(A).  He is subject to discipline under § 375.141.1(2).


The Director also alleges that Richmond violated § 374.190, RSMo 2000, but this statute only deals with the Director’s authority:


1.  The director shall examine and inquire into all violations of the insurance laws of the state, and inquire into and investigate the business of insurance transacted in this state by any insurance agent, broker, agency or insurance company.

2.  He or any of his duly appointed agents may compel the attendance before him, and may examine, under oath, the directors, officers, agents, employees, solicitors, attorneys or any other person, in reference to the condition, affairs, management of the business, or any matters relating thereto.  He may administer oaths or affirmations, and shall have power to summon and compel the attendance of witnesses, and to require and compel the production of records, books, papers, contracts or other documents, if necessary.

3.  The director may make and conduct the investigation in person, or he may appoint one or more persons to make and conduct the same for him.  If made by another than the director in person, the person duly appointed by the director shall have the same powers as above granted to the director.  A certificate of appointment, under the official seal of the director, shall be sufficient authority and evidence thereof for the person or persons to act.  For the purpose of making the investigations, or having the same made, the director may employ the necessary clerical, actuarial and other assistance.

There is nothing in that statute that a licensee could violate. 
Count II


The Director argues that there is cause to discipline Richmond under § 375.141.1(1), RSMo 2000, for violating § 375.936(6)(f), RSMo 2000:


(6) “Misrepresentations and false advertising of insurance policies”, making, issuing, circulating, or causing to be made, issued or circulated, any estimate, illustrations, circular or statement, sales presentation, omission, or comparison which:

*   *   *


(f) Is a misrepresentation for the purpose of inducing or tending to induce the purchase, lapse, forfeiture, exchange, conversion, or surrender of any policy, including any intentional misquote of a premium rate[.]

This statute merely sets forth definitions of misrepresentation and false advertising.  Again, there is nothing for a licensee to violate.


We find that Richmond is not subject to discipline under § 375.141.1(1), RSMo 2000, for violating § 375.936(6)(f).

Count III


The Director argues that there is cause to discipline Richmond under § 375.141.1(1), RSMo 2000, for violating 20 CSR 700-1.140(4), which states:
(4) No insurance producer shall obtain or solicit for a loan from an insurance client or former or prospective insurance client or any type of ownership interest in any insurance policy held by an insurance client or former or prospective client.  This prohibition shall not apply – 

(A) When it is the usual occupation or practice of the insurance client or former or prospective insurance client to receive and process loan applications and to provide loans to the public as an owner, officer, director or employee of an institution in the business of providing such loans; or

(B) When there exists a relationship between the insurance client or former or prospective insurance client and the insurance producer which gives rise to an insurable interest.


Triplett’s affidavit states that the transaction between her and Richmond was a loan made “under the false pretense that it was in [sic] investment in MetLife Insurance Company[.]”
  Loan is defined as:

A Lending.  Delivery by one party to and receipt by another party of sum of money upon agreement, express or implied, to repay it with or without interest.

The document setting forth the terms of the transaction contains a promise from Richmond to pay the money back to Triplett.
  Triplett claims that the transaction was a loan, and Richmond offers no evidence to the contrary.  On balance, we conclude that the transaction was a loan rather than an investment.


Richmond solicited a loan from Triplett, an insurance client.  Neither of the exceptions applies.  Richmond violated 20 CSR 700-1.140(4) and is subject to discipline under § 375.141.1(1), RSMo 2000.
Count IV and V

The Director argues that there is cause to discipline Richmond under § 375.141.1(1), RSMo 2000, for violating § 375.936(6)(f), RSMo 2000.  As noted above, this is not a statute that can be violated.  We find no cause for discipline under these counts.
Count VI and VII

The Director argues that there is cause for discipline under § 375.141.1(4).  Richmond charged Triplett $ 2,500 and charged Jenkins $750 for financial plans that should have cost only $300.
  Richmond kept the remainder of the money.  Richmond misappropriated money from 
his clients Triplett and Jenkins when he charged them more than the cost.  He is subject to discipline under § 375.141.1(4).
Count VIII and IX

The Director argues that there is cause for discipline under § 375.141.1(6), RSMo 2000.  Richmond made false, deceptive statements to Triplett when he told her that the annuity he recommended was not tied to the stock market at a high or moderate risk level.  Richmond made false, deceptive statements to Jenkins when he told him that the insurance product he recommended had a fixed rate of return and that only the dividends from the policy would be subject to market fluctuations.  Both untrue statements were for the purpose of deceiving his insurance clients.  Richmond is subject to discipline under § 375.141.1(6).

Count X


The Director argues that there is cause to discipline Richmond under § 375.141.1(5) for his conduct with Jenkins.
  Richmond intentionally misrepresented the terms of an insurance product when he told Jenkins that the insurance product he recommended had a fixed rate of return and that only the dividends from the policy would be subject to market fluctuations.  Richmond is subject to discipline under § 375.141.1(5).

Count XI


The Director argues that there is cause for discipline under § 375.141.1(6), RSMo 2000.  Richmond signed or caused to be signed Triplett’s name to an application for a financial plan and a money order submitted with the application.  Because Richmond did not have Triplett’s authorization to do so, Richmond committed forgery.  He is subject to discipline under 
§ 375.141.1(6), RSMo 2000.
Count XII


The Director argues that there is cause for discipline under §§ 375.141.1(4), RSMo 2000, and 375.141.1(8).  We agree that Richmond used fraudulent and dishonest practices, and demonstrated incompetence and untrustworthiness in the conduct of his business with Triplett and Jenkins.  We find cause for discipline under §§ 375.141.1(4), RSMo 2000, and 375.141.1(8).

Summary


Richmond is subject to discipline under § 375.141.1(1), (2), (4), (6) and (8), and under 
§ 375.141.1 (1), (4) and (6), RSMo 2000.

Richmond is not subject to discipline for violating §§ 374.190 or 375.936(6)(f), RSMo 2000, because these are not statutes that a licensee could violate.


SO ORDERED on March 1, 2006.



________________________________



KAREN A. WINN



Commissioner

	�We also have evidence that Richmond told Triplett that the life insurance he recommended “contained certain features [and] did not include certain penalties” when in fact the life insurance did not contain some of the features he represented and did include certain penalties.  (Pet’r Ex. 2.)  We find that this is not sufficiently specific for us to make a finding or to find cause for discipline.  Kennedy v. Missouri Real Estate Comm’n, 762 S.W.2d 454, 457 (Mo. App., E.D. 1988).


	�Jenkins is Triplett’s father.


	�Section 621.045.  Statutory references, unless otherwise noted, are to the 2004 Supplement to the Revised Statutes of Missouri.  The Director cites the 2004 Supplement in the complaint.  We note that the statute has not changed in the 2005 Supplement.


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo. 1984).


	�Monia v. Melahn, 876 S.W.2d 709, 713 (Mo. App., E.D. 1994).


	�Hall v. W.L. Brady Investments, 684 S.W.2d 379, 384 (Mo. App., W.D. 1984).


	�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  


	�Section 1.020(8), RSMo 2000.    


	�Johnson v. Missouri Bd. of Nursing Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 744 (10th ed. 1993).


	�WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  


	�Id. at 463.


	�This section was amended in 2002, but the relevant language changed only the pronoun “he” to “the person.”


	�Pet’r Ex. 2.


	�BLACK’S LAW DICTIONARY 936 (6th ed. 1990).


	�Pet’r Ex. 9.


	�See Stith v. Lakin, 129 S.W.3d 912, 918-19 (Mo. App., S.D. 2004) (court found that AHC had ample evidence that money was loaned to insurance broker despite licensee’s claim that the transactions were not loans).


	�Tr. at 17; Pet’r Ex. 7.  The Director’s investigator testified as to the cost of the financial plan, and Exhibit 7 is a financial plan agreement showing a total fee of $300.  This evidence was admitted with no objection.


� The complaint does not make this allegation as to Triplett.
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