Before the

Administrative Hearing Commission

State of Missouri

SUSAN RICHARDS,
)



)



Petitioner,
)




)


vs.

)

No. 02-1396 PH




)

MISSOURI BOARD OF PHARMACY
)




)



Respondent.
)

DECISION


The Missouri Board of Pharmacy (Board) shall place Susan Richards’ name on its employee disqualification list for pharmacy technicians (EDL) and shall allow her to be employed as a pharmacy technician subject to certain conditions.  

Procedure


Richards filed a petition on September 6, 2002, appealing the Board’s decision to place her name on the EDL.  We convened a hearing on the petition on March 11, 2003.  Though notified of the time and place of the hearing, Richards did not appear.  Sreenivasa Rao Dandamudi represented the Board.  Our reporter filed the transcript on March 13, 2003.    

Finding of Fact


On March 7, 2002, Richards pled guilty to misdemeanor stealing by deceit.  The indictment charged that she obtained unemployment payments by misrepresenting to the 

Division of Employment Security that she was unemployed.  State of Missouri v. Richards, No. CR102-197F (Clay County Cir. Ct., Apr. 25, 2002).  

Conclusions of Law

We have jurisdiction to hear Richards’ petition from the Board’s decision under 

§ 338.013.7,
 which provides in part:

Any person who receives notice that the board intends to place the person's name on the employment disqualification list may file an appeal with the administrative hearing commission as provided in chapter 621, RSMo.

Section 621.135 provides that Chapter 536 governs procedure before us.  Under that provision:  

The legislature intended for the Commission to render the agency's decision.  This is the import of the language . . . requiring adherence to the procedures of Chapter 536 in appeals . . . to the Commission.  

J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  Our decision is the same as the Board’s – the placement of Richards’ name on the EDL.  

The grounds for placing Richards on the EDL are in the Board’s answer.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The Board’s amended answer cites 

§ 338.013.5, which provides:

The board shall maintain an [EDL] of all pharmacy technicians who have . . . violated any provision of subdivision (2), (3), (4), (6), (7), (11), (12) or (15) of subsection 2 of section 338.055.

The Board charges that Richards’ guilty plea is cause for placement on the EDL under subdivision (2) of subsection 2 of § 338.055, RSMo Supp. 2002: 

The person has . . . entered a plea of guilty . . . in a criminal prosecution under the laws of any state . . . for any offense reasonably related to the qualifications . . . of [a pharmacy technician], for any offense an essential element of which is fraud 

[or] dishonesty . . . or for any offense involving moral turpitude[.]

(Emphasis added.)  

The qualifications of a pharmacy technician include the absence of such a guilty plea under § 338.013.1:

Any person desiring to assist a pharmacist in the practice of pharmacy as defined in this chapter shall apply to the board of pharmacy for registration as a pharmacy technician.  Such applicant shall not have engaged in conduct or behavior determined to be grounds for discipline pursuant to this chapter. . . .

(Emphasis added.)  

An essential element is one that must be present to prove every case.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Fraud is an intentional perversion of truth to induce another, or to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)). 

Richards pled guilty to the offense of misdemeanor stealing by deceit under § 570.030:

1.  A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.

*   *   *

7.  Any violation of this section for which no other penalty is specified in this section is a class A misdemeanor.

Fraud and dishonesty are essential elements of that offense, and it involves moral turpitude.  

Pleading guilty to an offense an essential element of which is fraud or dishonesty, or that involves moral turpitude, is conduct determined to be cause for discipline under § 338.055.2(2), RSMo Supp. 2002.  Therefore, Richards’ name shall be placed on the EDL.  

Section 338.013.7 further provides in part:

The length of time a person's name shall remain on the disqualification list shall be determined by the board.  The board may, also, provide for alternative sanctions, including, but not limited to, conditional employment based on a requirement that the person submit certain documentation within a certain period of time. . . .

At the hearing, the Board agreed to an order placing Richards on the EDL for four years and allowing her to work as a pharmacy technician subject to the following conditions.  


1.  Richards shall comply with: 

· all provisions of chapters 338 and 195, RSMo, 

· all applicable federal and state drug laws, rules, and regulations, including registration requirements, and 

· all federal and state criminal laws,

or be subject to full disqualification.  Failure to notify the Board will result in automatic 

disqualification for five (5) years.  


2.  Richards shall not enter the pharmacy at any time without a pharmacist present and 

directly supervising her activities.  


3.  Richards shall keep the Board apprised of her current home and work addresses and 

telephone numbers.  


4.  If Richards ceases to keep her registration current, fails to keep the Board advised of 

her current place of employment and residence, or leaves the state for more than 30 consecutive 

days, such period shall not constitute any part of the four years.  


We see no reason to vary from the conditions as set forth by the Board, and we adopt them as a part of this decision.  Failure to comply with any of these conditions shall constitute a violation of Richards’ conditional registration.  

Summary


Richards’ name shall be placed on the EDL, but she may be employed as a pharmacy technician subject to the conditions set forth in this decision.  


SO ORDERED on April 1, 2003.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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