Before the

Administrative Hearing Commission

State of Missouri

ROBERT RICHARD,
)



)



Petitioner,
)




)


vs.

)

No. 98-3388 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On November 30, 1998, Robert Richard filed a petition appealing a final decision of the Director of Revenue.  The decision assessed 1996 income tax, additions, and interest against Richard.  Richard argues that he did not live or work in Missouri in 1996.  On July 1, 1999, we convened a hearing on the petition.  Richard presented his case.  Senior Counsel Michael Murray represented the Director.  The Director filed the last written argument on October 22, 1999.  

Findings of Fact

1. Richard grew up in Missouri.  He graduated from high school in Alton, Missouri.  From 1983 to 1992, Richard served in the Navy.  While in the Navy, Missouri remained his home of record.  From 1988 through 1992, he attended Southeast Missouri State University and lived in Missouri.

2. On graduation, Richard was an R.N., but could not make an adequate wage in southern Missouri.  In 1993, Richard bought a house in Hardy, Arkansas.  From 1993 through January 1996, he worked in both Missouri and Arkansas.  He slept five nights a week in Arkansas and the other two in Missouri with family.  Richard still owns the Arkansas property.

3. In 1996, Richard became a “travel nurse,” one that takes temporary assignments in varying locations.  Such assignments typically last three months, and a travel nurse never knows where the next assignment will be.  Being a travel nurse appealed to Richard, not only because the pay was better, but also because he liked to travel.  

4. From January 26, 1996 to May 1998, Richard took temporary assignments in Memphis, Tennessee.  Throughout 1996, his employers provided him with housing.  During Richard’s time in Memphis, he changed housing on a consistent basis.  

5. On December 7, 1996, Richard’s employer moved him to another apartment.  On February 8, 1997, he moved to a house.  In April 1997, he moved into an apartment, then to another house.  He leased the house with an option to buy.  In September 1997, he moved to an apartment.  In May 1998, Richard was married and moved to Poplar Bluff, Missouri.  

6. In 1994, Richard bought land in Alton, Missouri with his parents.  On that land, they operated a travel trailer park and canoe facility named Almost Paradise.  During the summer, he visited almost every weekend to help run the family business.  He kept four or five motor vehicles there.  He held a Missouri commercial driver’s license to drive a bus that transported customers.  He slept in Almost Paradise’s administrative building, a renovated house.  He kept important records there, including tax documents.  The business was never profitable.  In November 1997, the administrative building burned.  Richard still owns the property.  

7. While Richard lived in Arkansas in 1993, he bought a 1993 Geo Metro in Missouri.  He titled it in Missouri, using his parents’ address, and kept Missouri license plates.  He bought insurance for it in Arkansas, but never titled or licensed it there.  In October 1997, while in Memphis, he obtained Tennessee license plates.  He has never failed to renew his Missouri driver’s license and has never held a driver’s license from another state.  He registered to vote when he moved to Poplar Bluff, Missouri, and has never registered anywhere else.  His only bank accounts have been in Missouri.  

8. On the advice of a tax professional, Richard filed a 1996 United States income tax return listing the Almost Paradise address as his own.  Richard filed no 1996 Missouri income tax return because he believed he was not a Missouri resident, also on that tax professional’s advice.  In 1996, he also used his parents’ address as his mailing address.  

9. The Director issued a final decision assessing Richard $1,198.26 in 1996 Missouri income tax.  

Conclusions of Law


We have jurisdiction to hear Richard’s petition.  Section 621.050.
  


Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  Richard argues that his income is not subject to tax because he was not a Missouri resident in 1996.  Section 143.101.1 defines a resident as:

an individual who is domiciled in this state, unless he (1) maintains no permanent place of abode in this state, (2) does maintain a permanent place of abode elsewhere, and (3) spends in the aggregate not more than thirty days of the taxable year in this state[.]

(Emphasis added.)

“‘Domicile’ is that place where a person has his true, fixed and permanent home and principal establishment to which, whenever he is absent, he has the intention of returning.”  In re Estate of Potashnick, 841 S.W.2d 714, 720 (Mo. App., E.D. 1992). “A person can have but one domicile, which, when once established, continues until he renounces it and takes up another in its stead.”  In re Estate of Toler, 325 S.W.2d 755, 759 (Mo. 1959).  Finding 1 shows that Richard established a Missouri domicile.

To effectuate a change of domicile, “there must be presence in a new domicile and present intent to remain there indefinitely and make that location one’s permanent residence.”  Potashnick, 841 S.W.2d at 720.  Under that rule, Richard’s work for the family business in Missouri does not necessarily keep his domicile in Missouri.  On the other hand, Richard’s frequent moves do not necessarily change his domicile to someplace else.  Factors such as where Richard owned property, registered his car, held a driver’s license, or bought insurance weigh in our determination of the issue, but they are not the issue itself.  The issue is whether, by 1996, Richard had decided to remain indefinitely someplace outside of Missouri.  We conclude that he did not.  

The facts surrounding Richard’s move to Arkansas do not show any intent to remain indefinitely in Arkansas.  His testimony shows no such intent.  On the contrary, he returned to Missouri every week.  

The facts surrounding Richard’s move to Tennessee do not show any intent to remain indefinitely in Tennessee.  To Richard, one of the advantages of being a travel nurse was the constant change in assignments.  He could have taken an assignment anywhere else in the nation as soon as the first three-month period was over.  Richard cites his lease/purchase of a house in 

Tennessee as a sign that he intended to stay in Tennessee, but that transaction did not occur until 1997.  We conclude that Richard remained a Missouri domiciliary through 1996.  

As a Missouri domiciliary, Richard could still be a non-resident under section 143.101.1 if he met the three factors set forth in that statute.  However, Richard does not meet that test because he maintained a permanent place of abode – the Almost Paradise administrative building, which his petition refers to as his house.  We conclude that Richard was a Missouri resident for 1996.  


Richard does not dispute the Director’s calculation of tax, assuming that he is a resident. Although section 143.081.1 provides that a resident individual is entitled to a credit against Missouri income tax for the tax imposed by another state, Richard has not asserted that he paid tax to another state.  The parties agree that Tennessee does not impose an individual income tax and that Richard paid no Arkansas income tax for 1996.  Therefore, we allow no credit for tax paid to another state. We conclude that Richard is liable for $1,198.26 in 1996 Missouri income tax.  

Section 143.741.1 provides for additions to tax:  

In case of failure to file any return required under sections 143.011 to 143.996 on the date prescribed therefor (determined with regard to any extension of time for filing), unless it is shown that such failure is due to reasonable cause and not due to willful neglect, there shall be added to the amount required to be shown as tax on such return five percent of the amount of such tax if the failure is not for more than one month, with an additional five percent for each additional month or fraction thereof during which such failure continues, not exceeding twenty-five percent in the aggregate. . . .

A reasonable theory suffices to show the absence of willful neglect.  Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).  Richard’s theory that he was a Tennessee resident is reasonable.  Therefore, we conclude that Richard is not liable for additions to tax.  

Interest applies as a matter of law.  Section 143.731.1.

Summary


We conclude that Richard is liable for $1,198.26 in 1996 Missouri income tax, plus interest, but not for additions.  


SO ORDERED on November 8, 1999.



_______________________________



WILLARD C. REINE



Commissioner

�All statutory references are to the 1994 Revised Statutes of Missouri.  
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