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DECISION


There is cause to discipline Monica Rice-Baldree because she violated the professional trust and confidence of her employer and patients when she diagnosed a patient’s rash, administered medication for the rash to the patient without a physician’s order, and did not document the incident.
Procedure


The State Board of Nursing (“Board”) filed a complaint on May 6, 2010, seeking this Commission’s determination that Rice-Baldree is subject to discipline.  Although we served Rice-Baldree with our notice of complaint/notice of hearing and a copy of the complaint by certified mail on July 2, 2010, she failed to answer the complaint.  On July 8, 2010, the Board served a request for admissions on Rice-Baldree.  Rice-Baldree did not respond.


This Commission convened a hearing on the complaint on October 27, 2010.  Stephan Cotton Walker represented the Board.  Though we notified Rice-Baldree of the date and time of the hearing, neither Rice-Baldree nor anyone representing her appeared.  This case became ready for our decision on October 28, 2010, when the transcript was filed.
Findings of Fact
1. Rice-Baldree holds a practical nurse license that was current and active at all times described in the Board’s complaint.  

2. Rice-Baldree received schooling and training to become a licensed practical nurse (“LPN”) and was aware of the statutes and regulations of the Board.

3. On November 8, 2004, Rice-Baldree began her employment with the Lakeland Regional Hospital in Springfield, Missouri (“Hospital”), as an LPN.  
4. Rice-Baldree had a professional relationship of trust and confidence with her employer and patients at the Hospital.

5. On December 6, 2008, Rice-Baldree diagnosed a patient at the Hospital as having a rash.  
6. The patient’s grandmother informed Rice-Baldree that she had given the patient Benadryl for rashes in the past, and the patient informed Rice-Baldree that she had taken 50 mg of Benadryl in the past.
7. Rice-Baldree administered 50 mg of Benadryl to the patient for the rash without having received an order from a physician to do so and without any such physician authorization within the patient’s chart to administer such medication.  
8. Rice-Baldree failed to document the observation of the rash on the patient and the administration of the Benadryl to the patient in the patient’s chart.
9. Diagnosing and administering medications are outside the scope of practice for an LPN.
10. On December 8, 2008, Rice-Baldree admitted to Linda Ellingsworth, the vice president of clinical services at the Hospital and a registered nurse, that she had administered the Benadryl for the patient’s rash without an order from a physician and that she failed to document the incident in the patient’s chart.  
11. The Hospital terminated Rice-Baldree’s employment as of December 6, 2008, based upon the Hospital’s determination that she had willfully disregarded proper clinical procedures and documentation.

12. On July 9, 2009, Rice-Baldree subsequently admitted to Dawn Wilde, the Board’s investigator, that she had administered the Benadryl for the patient’s rash without an order from a physician and that she forgot to document the administration of the medication in the patient’s chart.
Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.
  The Board relies in part on its request for admissions that it served on Rice-Baldree on July 8, 2010.  Rice-Baldree failed to respond to the Board’s request for admissions.  Under our rules, Rice-Baldree’s failure to respond to the request for admissions establishes the matters asserted in the request without further proof required.
  This rule is true for all parties, even those acting without an attorney.
  The Board offered additional evidence at 
the hearing to support and explain the undisputed facts established by Rice-Baldree’s failure to respond to the request for admissions.  Section 621.045 requires us to “separately and independently” determine whether the facts – undisputed, proven by a preponderance at a hearing, or mixed – constitute cause for discipline.
  Therefore, we independently assess whether the established facts allow discipline under the law cited.


The Board cites § 335.066.2(5) and (12), which allow discipline for:

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 355.096;

*   *   *

(12) Violation of any professional trust or confidence[.]
Subdivision (5) – Performance of Professional Functions or Duties

The Board asserts that Rice-Baldree’s diagnosing of the rash, giving Benadryl for the rash without a doctor’s order, and failing to document the incident constituted misconduct.  We disagree.  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  The Board has not provided evidence establishing that Rice-Baldree had a wrongful intention or intended to commit wrongdoing by her actions.  Therefore, we cannot conclude that her actions constitute misconduct based upon the record before us.  

The Board asserts that Rice-Baldree’s diagnosing of the rash, giving Benadryl for the rash without a doctor’s order, and failing to document the incident resulted in a misrepresentation by Rice-Baldree in the performance of her functions or duties.  We disagree.  A misrepresentation is a falsehood or untruth made with the intent of deceit rather than 
inadvertent mistake.
  To deceive is “to cause to accept as true or valid what is false or invalid.”
  The Board has not provided evidence establishing that Rice-Baldree made any false statements or had any intent to deceive.  Rice-Baldree explained that her failure to document the administration of the medication was inadvertent, and nothing in the record contradicts her explanation.  Rice-Baldree readily admitted her actions to her employer and the Board.  We find no effort by Rice-Baldree to evade responsibility by deceit.  Therefore, we do not find that Rice-Baldree engaged in any misrepresentation in the performance of her functions or duties. 
   

Subdivision (12) – Professional Trust or Confidence

Professional trust or confidence is the reliance on the special knowledge and skills that professional licensure evidences.
  This reliance creates a professional trust not only between the professional and her clients, but also between the professional and her employer and colleagues.


On December 6, 2008, Rice-Baldree diagnosed a patient’s rash, administered medication for the rash to the patient without a physician’s order, and did not document the incident.  She thereby violated the professional trust of her patient and employer by engaging in actions that were outside the scope of practice for an LPN.  She further violated this trust by failing to create a record of the incident so that proper care could be provided to the patient by her employer.  Therefore, we find that Rice-Baldree violated the professional trust and confidence of her patient and employer.
Summary

There is cause to discipline Rice-Baldree under § 335.066.2(12).  There is not cause to discipline Rice-Baldree for misconduct or misrepresentation under § 335.066.2(5).

SO ORDERED on January 21, 2011.



________________________________



KAREN A. WINN


Commissioner

�Sections 621.045 and 335.066.2.  Statutory references are to RSMo Supp. 2010 unless otherwise noted.  Section 335.066.2 permits the Board to file a complaint under Chapter 621 against the holder of an expired license. 


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


�Supreme Court Rule 59.01, as applied to our proceedings by § 536.073.2, RSMo 2000, and 1 CSR 15-3.420(1); Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985); and Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  


�Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  


�Kennedy v. Missouri Real Estate Comm’n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).


�Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n.3 (Mo. App., W.D. 1997).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 321 (11th ed. 2004).


�The Board did not allege and we do not find that Rice-Baldree’s actions constituted incompetency, gross negligence, fraud, or dishonesty in the performance her functions or duties as an LPN under § 335.066.2(5).


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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