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DECISION 


Janet V. Reynaud is subject to discipline because she failed to administer medication to patients, unlawfully possessed controlled substances, and arrived for duty impaired.
Procedure


The State Board of Nursing (“Board”) filed a complaint on May 4, 2010, seeking this Commission’s determination that Reynaud’s license as a registered nurse (“RN”) is subject to discipline.  Reynaud was personally served with a copy of the complaint on August 17, 2010 and did not file an answer.

This Commission convened a hearing on the complaint on October 26, 2010.  Tina Crow Halcomb represented the Board.  Reynaud did not appear and was not represented by counsel.


The matter became ready for our decision on October 26, 2010, the date the transcript was filed.

Findings of Fact

1. Reynaud was licensed as an RN at all relevant times.

COUNT I
2. Reynaud was on duty at Kindred Hospital in St. Louis on the evening/morning of March 18-19, 2008 (“Kindred shift”).
3. During the Kindred shift, Reynaud signed out 15mg of oxycodone at 8:00 p.m. for Patient R.E., but did not administer this medication to the patient.
4. During the Kindred shift, Reynaud signed out Xanax at 1:15 a.m. and 4:30 a.m. for Patient R.E., but did not administer this medication to the patient.

5. During the Kindred shift, Reynaud signed out Ativan at 11:00 p.m. for patient J.G., but did not administer this medication to the patient.
6. During the Kindred shift, Reynaud signed out Percocet at 10:00 p.m., 3:00 a.m., and 6:30 a.m. for patient N.D., but did not administer this medication to the patient.
7. Reynaud’s employment with Kindred was terminated due to her aforementioned actions during the Kindred shift.

COUNT II
8. Reynaud worked as an RN at Northview Village (“Northview”) in St. Louis at all times relevant to Count II.
9. On November 21, 2008, while on duty at Northview, Reynaud submitted to a drug screen and tested positive for opiates, cocaine, and marijuana.  Reynaud did not produce a prescription for these drugs.
10. On December 3, 2008, while on duty at Northview, Reynaud submitted to a drug screen and tested positive for ampthetamine, methamphetamine, cocaine, marijuana, and opiates.  Reynaud did not produce a prescription for these drugs.
11. On March 27, 2009, while on duty at Northview, Reynaud submitted to a drug screen and tested positive for marijuana and opiates.  Reynaud did not produce a prescription for these drugs.
Conclusions of Law


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Reynaud has committed an act for which the law allows discipline.
  In its complaint the Board argues that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *
(12) Violation of any professional trust or confidence[.]

COUNT I

Oxycodone is defined as a Schedule II controlled substance.
  Xanax is a brand name for alprazolam.
  Alprazolam is defined as a Schedule IV controlled substance.
  Ativan is a brand name for lorazepam. 
  Lorazepam is defined as a Schedule IV controlled substance. 
  Percocet is a brand name for oxycodone. 


As an RN, Reynaud may lawfully possess a controlled substance if she is acting in the course of her professional practice.
  During the Kindred shift, Reynaud obtained oxycodone, alprazolam, and lorazepam by signing them out on behalf of patients to whom she did not administer these medications.  The moment she failed to administer these medications to the patients for whom she signed them out, she ceased to be acting in the course of her professional practice, and her possession of these controlled substances became unlawful.  She is subject to discipline under § 335.066.2(1).


Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.  The Board did not provide evidence that Reynaud was unable to administer the medications to the patients for whom she signed them out.  Furthermore, the Board did not provide evidence as 
to Reynaud’s unwillingness to administer these medications to the patients for whom she signed them out.  With the evidence presented, we cannot find that Reynaud is incompetent.


Misconduct is the intentional commission of a wrongful act.
  In this count, the act was Reynaud’s inaction in administering medications to patients for whom she signed them out.  However, the Board has not provided evidence to show that this act was intentional on Reynaud’s part.  Therefore, with the evidence presented, we cannot find that Reynaud committed misconduct.

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  The Board provided no evidence as to Reynaud’s intent, which is an element to both fraud and dishonesty.  Therefore, with the evidence presented, we cannot find that Reynaud committed either fraud or acted with dishonesty.

Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Intent is an element of misrepresentation.  Because the Board did not provide evidence as to Reynaud’s intent, we cannot find that she acted with misrepresentation.

Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  We can infer from the facts that the professional duty from which Reynaud deviated is that she did not administer medications to patients for whom she signed them out.  While there is no evidence of patient harm, which is 
fortunate, Reynaud’s failure to properly administer medications to patients under her care has the potential for serious patient harm.  Therefore, we find that Reynaud acted with gross negligence.  Reynaud is subject to discipline under § 335.066.2(5).

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  Patients at Kindred relied on Reynaud’s special knowledge and skills as an RN to properly administer medication.  Furthermore, these patients were also under the care of Reynaud’s employer, Kindred.  Therefore, Kindred also relied upon Reynaud to properly administer medication to these patients under the facility’s care.  By signing out medication and not administering it to her patients, Reynaud violated a professional trust with her patients and her employer.  She is subject to discipline under § 335.066.2(12).
COUNT II

On the three separate occasions that Reynaud submitted to drug screens, while on duty at Northview, she tested positive for opiates, cocaine, marijuana, ampthetamine, and methampthetamine.  Under § 324.041, Reynaud is presumed to have been in unlawful possession of those drugs defined as controlled under Chapter 195, RSMo.  Under § 195.017.2, certain specific opiates are defined as Schedule I controlled substances, and the remaining opiates are defined as Schedule II controlled substances under § 195.017.4.  Therefore, while the Board did not provide evidence as to the specific opiates for which Reynaud tested positive, we infer that she did indeed test positive for drugs defined as controlled under Chapter 195, RSMo, when she tested positive for opiates.  As previously stated, cocaine and marijuana are defined as controlled 
substances under Chapter 195, RSMo.  Amphetamine is defined as a Schedule II controlled substance.
  Methamphetamine is defined as a Schedule II controlled substance.
  Reynaud did not produce a prescription for the controlled substances for which she tested positive while on duty at Northview.  Therefore, she is deemed to have unlawfully possessed these controlled substances and is subject to discipline under § 335.066.2(1).

As previously discussed, incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.  The Board provided no evidence as to whether Reynaud was unable or unwilling to function properly as an RN.  Therefore, with the evidence presented, we cannot find Reynaud to be incompetent.

As previously discussed, misconduct is the intentional commission of a wrongful act.  We infer that Reynaud was impaired while on duty because she tested positive for controlled substances, which she unlawfully possessed, while on duty as an RN,.  It is clearly a wrongful act for a health care provider to arrive for duty impaired.  We find that Reynaud did commit misconduct.

As previously discussed, fraud is an intentional perversion of the truth and includes dishonesty.  While Reynaud arrived impaired while on duty, she did not act in a manner to distort the truth or act with dishonesty.  We do not find that Reynaud acted with fraud or dishonesty.

As previously discussed, misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  Reynaud did not act falsely or untruthfully regarding her impaired state while on duty at Northview.  We do not find that Reynaud acted with misrepresentation.

As previously discussed, gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  In the previous count, we expressed a need for expert testimony to determine whether Reynaud acted so egregious as to demonstrate a conscious indifference to a professional duty.  Here, we do not need expert testimony.  It is clearly egregious for a health care provider to arrive for duty and attempt to care for patients in an impaired state.  This conduct is so egregious that it demonstrates a conscious indifference to the provider’s professional duty.  In this instance, there is no evidence to show that patients were harmed, which is fortunate.  However, the consequences of health care providers caring for patients while impaired can be potentially fatal.  Consequently, we find that Reynaud acted with gross negligence.  She is subject to discipline under § 335.066.2(5).

As previously discussed, professional trust is the reliance on the special knowledge and skills that professional licensure evidences and may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.  In addition, trust is:

a charge or duty imposed in faith or confidence or as a condition of some relationship[.
]
Here that relationship is a professional relationship created by a nurse-patient condition.  The duty imposed on Reynaud, based on the faith of the patients and her employer, was to simply appear for duty without being impaired.  She failed this simple task and violated the trust, created by her professional licensure, between herself and her patients and her employer.  Therefore, she is subject to discipline under § 335.066.2(12).
Summary


There is cause to discipline Reynaud under § 335.066.2(1) for unlawful possession of controlled substances, under § 335.066.2(5) for misconduct and gross negligence, and under 
§ 335.066.2(12) for violation of professional trust.

SO ORDERED on December 29, 2010.


                                                                ___________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner
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