Before the

Administrative Hearing Commission

State of Missouri

MISSOURI BOARD OF COSMETOLOGY
)

AND BARBER EXAMINERS,
)



)



Petitioner,
)




)


vs.

)

No. 09-0307 CB



)

REGAL NAILS SALON & SPA,
)




)



Respondent.
)

ORDER GRANTING SUMMARY DETERMINATION IN PART


Regal Nails Salon & Spa (“Regal”) is subject to discipline because it violated regulations and because the sanitation violations constituted misconduct and a violation of professional responsibility.  We grant the Missouri Board of Cosmetology and Barber Examiners’ (“the Board”) motion for summary decision
 as to these allegations.


We grant summary decision to Regal on the allegation that Regal assisted or enabled unlicensed people to practice cosmetology because the Board’s complaint does not allege any conduct that would support it.


We deny the Board’s motion for summary decision as to whether there is cause for discipline under § 329.140.2(5) or (13) for injury to a client.  The Board shall inform us by 
August 3, 2009, whether it will pursue the remaining charges at the hearing.
Procedure


On March 2, 2009, the Board filed a complaint seeking to discipline Regal.  We served Regal with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  Regal did not file an answer.  On May 13, 2009, the Board filed a motion for summary determination, which we consider a motion for summary decision.  Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the Board establishes facts that (a) Regal does not dispute and (b) entitle the Board to a favorable decision. 


The Board cites the request for admissions that was served on Regal on March 26, 2009.  Regal did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting  pro se. 
  Section 536.073, RSMo 2000, and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.


We gave Regal until June 4, 2009, to respond to the motion, but it did not.  Therefore, the following facts are undisputed.
Findings of Fact

1. Regal is a cosmetology establishment, open for the purpose of rendering cosmetology services.  It is an unincorporated association located at 2825 N. Kansas Expressway, Springfield, Missouri.
2. Hieu T. Le owns and operates Regal and holds its cosmetology establishment license.  The license was issued on April 21, 2008, with an expiration date of September 30, 2009.
November 24, 2008, Inspection
3. On November 24, 2008, the Board’s inspector conducted a routine inspection of Regal and found Regal open for business.
4. During the inspection, the Board’s inspector found Regal to have the following sanitation violations:

a.  There was nail dust on the tables and inside the work stations.

b.  Clean towels were not in closed cabinets or drawers.

c.  Clean towels were needed for manicuring tables when in use.

d.  Drawers had sanitized and unsanitized implements in them. 
January 9, 2009, Inspection

5. On January 9, 2009, the Board’s inspector conducted a routine inspection of Regal.
6. During the January 9, 2009, inspection, the Board’s inspector found the following:

a.  There was nail dust on the tables and inside the work stations.

b.  Clean towels were not in closed cabinets or drawers.

c.  Drawers had sanitized and unsanitized implements in them.

d.  Clean implements were not stored in a covered container when not in solution.
Client G.C.
7. On October 7, 2008, G.C. received cosmetology services at Regal.
8. G.C. was scratched or cut on her left foot from a hand-held blade used by an operator of Regal.
Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Regal has committed an act for which the law allows discipline.
  Regal admitted facts and that those facts authorize discipline.  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.  

The Board argues that there is cause for discipline under § 329.140:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for anyone or any combination of the following causes:
*   *   *

(5) Incompetence, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;
(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;
*   *   *

(10) Assisting or enabling any person to practice or offer to practice any profession licensed or regulated by this chapter who is not licensed and currently eligible to practice under this chapter;
*   *   *

(13) Violation of any professional trust or confidence;
*   *   *

(15) Failure or refusal to properly guard against contagious, infectious or communicable diseases or the spread thereof.
Section 329.010
 defines the practice of cosmetology and the cosmetology establishment:

(5) “Cosmetology”, includes performing or offering to engage in any acts of the classified occupations of cosmetology for compensation, which shall include:

*   *   *

(b) “Class MO- manicurist”, includes cutting, trimming, polishing, coloring, tinting, cleaning or otherwise beautifying a person’s fingernails, applying artificial fingernails, massaging, cleaning a person’s hands and arms; pedicuring, which includes cutting, trimming, polishing, coloring, tinting, cleaning or otherwise beautifying a person’s toenails, applying artificial toenails, massaging, and cleaning a person’s legs and feet;
*   *   *
(6) “Cosmetology establishment”, that part of any building wherein or whereupon any of the classified occupations are practiced including any space rented within a licensed establishment by a person licensed under this chapter, for the purpose of rendering cosmetology services[.]
I.  Violation of Law/Rules – Subdivision (6)

The Board argues that Regal is subject to discipline under § 329.140.2(6) for violating its regulations.   Regulation 20 CSR 2085-11.020 provides sanitation requirements:

(1) Physical Facilities.
*   *   *
(B)
Floors, Walls, Ceilings, Equipment and Contents.  For areas where all classified occupations of cosmetology are practiced, including retail cosmetic sales counters, all floors, walls, ceilings, equipment and contents shall be constructed of washable materials and must be kept clean and in good repair at all times.  Commercial-type carpet may be used.
(2) Sanitation Requirements.

(A) Protection of the Patron.

1.  Headrests shall be covered with a clean towel or paper protector for each usage.

2.  Clean towels shall be used for each patron.  A closed cabinet or drawer shall be provided for clean towels and linens.
*   *   *
(D) Disinfecting and Storing Implements.  All implements (instruments or tools) used in cosmetology shops and schools, including scissors, clips, blades, rods, brushes, combs, etc. shall be thoroughly cleansed after each use.  All implements which may come in contact directly or indirectly with the skin of the patron shall be disinfected with an Environmental Protection Agency (EPA)-registered disinfectant, which may be a spray solution.  The label on the disinfectant shall show that it is EPA-registered with demonstrated bactericidal . . . and fungicidal activity and shall be used according to the manufacturer’s instructions.  All implements shall be completely immersed in the solution or, if not capable of immersion, thoroughly dipped in the solution for a period of not less than five (5) minutes.  Implements shall either be stored in the solution or removed and stored in a dust-tight cabinet, covered container or drawer at all times when not in use.  The dust-tight cabinet, covered container or drawer shall be kept free of other items not capable of being disinfected.  Implements shall be permitted to air dry.

The Board argues that by failing to keep the equipment and work stations clean and free from nail dust on both inspection dates, Regal violated 20 CSR 2085-11.020(l)(B). We agree that Regal violated this regulation.

The Board argues that by failing to store the clean towels in closed cabinets or drawers on both inspection dates, Regal violated 20 CSR 2085-11.020 (2)(A)2.  We agree that Regal violated this regulation.

The Board argues that by failing to keep the drawers clean and free of unsanitized implements on both inspection dates, Regal violated 20 CSR 2085-11.020(2)(D).  We agree that Regal violated this regulation.

The Board argues that by failing to provide clean towels on each manicuring table while the table was in use on November 24, 2008, Regal violated 20 CSR 2085-11.020(2)(A)1.  We agree that Regal violated this regulation.

The Board argues that by failing to store clean implements in a covered container when not in solution on January 9, 2009, Regal violated 20 CSR 2085-11.020(2)(D).  We agree that Regal violated this regulation.

Regal is subject to discipline under § 329.140.2(6) for violating the Board’s regulations.
II.  Unlicensed Person – Subdivision (10)

The Board alleges that Regal is subject to discipline under § 329.140.2(10) for assisting and/or enabling individuals to violate its regulations.  This is language from subsection (6) as addressed above.  Section 329.140.2(10) allows for discipline for assisting or enabling an unlicensed person in practicing cosmetology.  The Board does not allege such conduct in its complaint.  We cannot find discipline for uncharged conduct.
  

There is no cause for discipline under § 329.140.2(10).

III.  Professional Standards – Subdivision (5)

 When referring to an occupation, incompetence relates to the failure to use “the actual ability of a person to perform in that occupation.”
  It also refers to a general lack of, or a lack of disposition to use, a professional ability.
  It is a “state of being.”
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence 
is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.

A.  Sanitation Violations


The Board argues that by failing to keep the shop sanitized and implements and instruments properly clean on both inspection dates, Regal demonstrated misconduct in the performance of cosmetology.  We find that Regal was warned at the first inspection about the sanitation violations, and the same or similar violations were still evident at the second inspection.  We find cause for discipline for misconduct under § 329.140.2(5).
B.  Client G.C.


The Board argues that Regal was responsible for ensuring the safety of the client and that its failure to do so demonstrated incompetence, misconduct, and gross negligence in the performance of cosmetology.  The only evidence that the Board presents to support this allegation are the following unanswered requests for admissions:
24.  [O]n October 7, 2008 [G.C.] received cosmetology services at Regal Nails Salon & Spa, located at 2825 N. Kansas Expressway, Springfield, Missouri 65803.

25. [G.C.] filed a complaint against Regal Nails Salon & Spa for cosmetology services received on October 7, 2008.

26.  During the pedicure on October 7, 2008, [G.C.] received a cut to her left foot from a hand held blade used by an operator of Regal Nails Salon & Spa.

27.  Regal Nails Salon & Spa failed to ensure the safety of [G.C.] on October 7, 2008.

We know nothing about how this cut occurred.  There is no information from which we might infer intent.  This could be an accident – perhaps ordinary negligence or it could rise to the 
level of gross negligence depending on what actually occurred.  The Board’s complaint contains details as to how serious the cut was, but there is no evidence of that before us.


We deny the Board’s motion for summary decision as to whether there is cause for discipline under § 329.140.2(5) for injury to a client.  
IV.  Violation of Professional Trust – Subdivision (13)

 Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.

A.  Sanitation Violations


The Board argues that by failing to keep the shop sanitized and implements and instruments properly clean, Regal violated a professional trust or confidence.  We agree and find cause for discipline under § 329.140.2(13).
B.  Client G.C.


For the same reasons stated above, we have insufficient evidence to find cause for discipline under § 329.140.2(13) for injury to G.C.  We deny the motion for summary decision as to this allegation.
V.  Failure to Guard Against Disease – Subdivision (15)

The Board argues that by failing to keep the shop sanitized and implements and instruments properly clean, Regal failed to guard against disease.  We agree and find cause for discipline under § 329.140.2(15).
Summary

There is cause for discipline under § 329.140.2(5) and (13) for misconduct and violation of professional trust in that there were sanitary violations at Regal on two occasions.  We grant 
the Board’s motion for summary decision as to these allegations.  There is no cause for discipline under § 329.140.2(10).  We grant summary decision to Regal as to this.


We deny the Board’s motion for summary decision as to whether there is cause for discipline under § 329.140.2(5) for injury to a client.  The Board shall inform us by August 3, 2009, whether it will pursue the remaining charges at the hearing. 

SO ORDERED on July 20, 2009.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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