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)
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)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On June 11, 1998, Rees Oil Co. and Rees Petroleum Products, Inc. (Petitioners) filed a petition to recover the attorney fees and expenses that they incurred in Rees Oil Co. v. Director of Revenue, No. 97-1789 RV (Mo. Admin. Comm’n May 13, 1998) (the underlying case and decision) and in this case.  Petitioners filed an amended petition on August 4, 1999, after the Missouri Court of Appeals, Western District, resolved the appeal of the underlying case in favor of Petitioners.  


This Commission convened a hearing on the petition on October 19, 1999.  W. H. Thomas, Jr., with Thomas, Birdsong & Becker, P.C., represented Petitioners.  Senior Counsel Rodney P. Massman represented the Director.


The parties elected to file written arguments.  On March 14, 2000, we issued an order requesting additional information.  The Director filed a response to the order on March 24, 2000.   

Findings of Fact

1. Dewayne Rees is the president and sole shareholder of both Petitioners. 

2. From October 1991 through September 1993, Petitioners paid $42,644.89 in transport load fees (fees imposed on persons first receiving petroleum products within this state) to the Director.  

3. Petitioners retained counsel to assist them in obtaining a refund of the transport load fees.  

4. In August 1995, Petitioners, through counsel, filed with the Director a request for a refund of the transport load fees.  

5. In October 1995, the Director notified Petitioners that he had forwarded the refund request to the Department of Natural Resources (DNR) for further action.  

6. From April 1, 1996 through August 31, 1996, Petitioners paid $8,104.75 in additional underground storage fees.  

7. On September 9, 1996, Petitioners filed a complaint before this Commission against the Director and the DNR, Case No. 96-1919 RV, asserting their entitlement to the refunds.  On January 8, 1997, we issued an order granting the Director’s and the DNR’s motions to dismiss that case.  The Director and the DNR had issued no decision on the refund claims, and at that point we concluded that Petitioners had not shown that the Director and the DNR had refused to consider their refund claims.  

8. On June 19, 1997, the Board of Trustees of the newly created Petroleum Storage Tank Insurance Fund within the DNR voted to deny Petitioners’ refund claims.  

9. On July 8, 1997, Petitioners filed their complaint with this Commission in the underlying case, requesting a refund of the underground storage fees paid from October 1991 

through September 1993, and April 1996 through August 1996.  Petitioners named the DNR and the Director as respondents.  On October 22, 1997, Petitioners filed an amended complaint adding the members of the Petroleum Storage Tank Insurance Fund Board of Trustees (Petroleum Board) as parties.  The Petroleum Board did not dispute our jurisdiction over it, to the extent that we had jurisdiction over the Director.  Therefore, we considered the Petroleum Board as essentially having the status of an intervenor.

10. On May 13, 1998, this Commission issued its decision granting summary determination in favor of Petitioners in the underlying case.  We granted the DNR’s motion to be dismissed as a party.  We concluded that statutory amendments had not altered the Director’s authority to grant refunds of transport load surcharges.  Section 319.132.1, RSMo Supp. 1997, provided that the surcharge shall be administered pursuant to sections 414.102 and 414.152, RSMo.  Section 414.102.1
 provided that persons first receiving petroleum products within this state must file forms with the Director of Revenue listing the amounts of such products and remitting inspection fees.  Section 414.102.4 further provided that a credit or refund should be allowed when the inspection fee has been paid on any product regulated by Chapter 414 that is then shipped outside of this state.  We further concluded that the Director, by failing to act on Petitioners’ claim, effectively made a decision refusing to consider the claim and denying it.  

11. On May 25, 1999, the Missouri Court of Appeals, Western District, issued its opinion affirming our decision in the underlying case.  Rees Oil Co. v. Director of Revenue, 992 S.W.2d 354 (Mo. App., W.D. 1999).  

12. The net worth of neither Petitioner exceeded seven million dollars, nor did either Petitioner have more than 500 employees, at the time the underlying case was initiated.  

13. Transport load fees are paid to the Department of Revenue, which deposits them into the DNR’s account.  Due to the manner in which the agencies have chosen to administer the funds, the Director has no means to make a withdrawal or authorize a check to be drawn on the DNR’s account.  The check stubs for refunds of transport load fees have an account code indicating that the refund is paid from the DNR’s account.  

14. The State of Missouri issued checks to Rees Oil Co. in the amount of the refunds.  

15. Petitioners’ counsel spent 153.4 hours on the underlying case.
  At a rate of $75 per hour, Petitioners thus incurred $11,505 in attorney fees in the underlying case.  Petitioners incurred $1,586.68 in expenses in the underlying case.

16. Petitioners have incurred attorney fees and expenses in this case.  An estimated reasonable attorney fee is $1,500 (20 hours at a rate of $75 per hour).  Estimated reasonable expenses are $200.  

Conclusions of Law

I.  Evidentiary Objections


The Director offered into evidence Respondent’s Exhibits B and C, which are records of the Department of Revenue pertaining to claims for refund of transport load fees.  The Director offered these exhibits to show the degree of the Department’s involvement (or lack of involvement) with such refund claims.  Petitioners objected to these exhibits on grounds of relevance.  We took the objections with the case.  Having reviewed the records, we overrule the 

objection.  These exhibits are relevant as to how such refund claims were handled by the administrative agencies involved.   

II.  Attorney Fees and Expenses Incurred in the Underlying Case


Petitioners claim attorney fees and expenses under section 536.087.1, which provides:  


A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.  

The purpose of section 536.087 is to require state agencies to carefully scrutinize proceedings and to increase the agency's accountability.  Wadley v. Department of Social Servs., 895 S.W.2d 176, 178-79 (Mo. App., S.D. 1995).  The statute was designed “to encourage relatively impecunious private parties to challenge abusive or unreasonable government behavior by relieving such parties of the fear of incurring large litigation expenses.”  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 902 (Mo. App., W.D. 1997).   

A.  Prevailing Party


Section 536.087.1 authorizes an award of attorney fees to a non-state party who "prevails" in an agency proceeding or civil action arising therefrom.  A corporation or other entity qualifies as a "party" under section 536.085(2)(b) if its net worth did not exceed seven million dollars and it did not have more than 500 employees at the time the underlying case was initiated.  There is no dispute that Petitioners meet these criteria.  There is also no dispute that Petitioners prevailed in the underlying case because they obtained a favorable decision.  Section 536.085(3); Melahn v. Otto, 836 S.W.2d 525, 527-28 (Mo. App., W.D. 1992).  

B.  Substantial Justification


A prevailing party is entitled to an award of attorney fees and expenses under section 536.087 unless we determine that the “position of the state was substantially justified or that special circumstances make an award unjust.”  The State has the burden to prove that its position was substantially justified.  Melahn, 836 S.W.2d at 529.  The Director’s position need not be correct or even highly justified, but it must have a clearly reasonable basis in fact and law.  Hernandez, 936 S.W.2d at 903.  The Director’s position must be in good faith and capable of being reached by a reasonable person.  Id.  “The fact that the state has lost the agency proceeding . . . creates no legal presumption that its position was not substantially justified.”  Section 536.087.3.  

1.  The Law Pertaining to Refunds of Transport Load Fees


Section 319.129.1, RSMo Supp. 1991, created the Underground Storage Tank Insurance Fund as "a special trust fund . . . within the state treasury."  The purpose of the fund was to: 

provide moneys for cleanup of contamination caused by releases from underground storage tanks whose owner or operator is participating in the underground storage tank insurance fund . . . [and to] provide coverage for third-party claims involving property damage or bodily injury caused by leaking underground storage tanks whose owner or operator is participating in the fund.  

Section 319.131.5, RSMo Supp. 1991.  


Section 319.132.1 provided:  

The director of the department of natural resources shall assess a surcharge on persons first receiving all petroleum products within this state which are enumerated by section 414.032 RSMo.  Except as specified by this section, such surcharge shall be administered pursuant to the provisions of sections 414.102 and 414.152, RSMo.  Such surcharge shall be imposed upon persons first receiving such petroleum products within this state and shall be assessed on each transport load, or the equivalent of an average transport load if moved by other means.  All revenue

generated by the assessment of such surcharges shall be deposited to the credit of the special trust fund known as the underground storage tank insurance fund.  

(Emphasis added.)  

Petitioners’ payments of the transport load fees to the Director, which were deposited in the underground storage tank insurance fund, were at issue in the underlying case.  Relying on Reidy Terminal, Inc. v. Director of Revenue, 898 S.W.2d 540, 543 (Mo. banc 1995), Petitioners argued that because they never had underground storage tanks since the fund had existed, they were not entitled to receive any benefit from the fund; thus, they should not have been required to pay the transport load fees for deposit into the fund. 


In Reidy Terminal, Inc. v. Director of Revenue, No. 93-000659 RV (Mo. Admin. Hearing Comm'n Aug. 16, 1994), this Commission held that the Director of Revenue had authority under section 414.102.4, RSMo Supp. 1993, incorporated into section 319.132.1, RSMo Supp. 1993, to issue a refund of surcharges paid to the underground storage tank insurance fund.  On May 30, 1995, the Missouri Supreme Court affirmed that determination, 

898 S.W.2d at 543, and held that the imposition of the surcharge on Reidy under section 319.132.1, RSMo 1994, violated the Commerce Clause of the United States Constitution because Reidy did not have any underground storage tanks and was therefore ineligible to receive any benefit from the fund.  Id. at 542-43.  


Effective August 28, 1996, the General Assembly amended Chapter 319.  S.B. 708.  Section 319.129, RSMo Supp. 1996, provides: 

1.  There is hereby created a special trust fund to be known as the "Petroleum Storage Tank Insurance Fund" within the state treasury which shall be the successor to the underground storage tank insurance fund.  Moneys in such special trust fund shall not be deemed to be state funds.  Notwithstanding the provisions of 

section 33.080, RSMo, to the contrary, moneys in the fund shall not be transferred to general revenue at the end of each biennium.  

*   *   *

3.  The state treasurer may deposit moneys in the fund in any of the qualified depositories of the state.  All such deposits shall be secured in a manner and upon the terms as are provided by law relative to state deposits. . . .


Section 319.129.4, RSMo 1994, provided that the Underground Storage Tank Insurance Fund was to be administered by the director of the Department of Natural Resources.  In light of the 1996 amendments, section 319.129.4, RSMo Supp. 1999, now provides: 

4.  The general administration of the fund and the responsibility for the proper operation of the fund, including all decisions relating to payments from the fund, are hereby vested in a board of trustees. . . .

(Emphasis added.)  The board of trustees includes the director of the DNR or a designee, but does not include the Director of Revenue.  Section 319.129.4.  


However, section 319.132.1, RSMo Supp. 1999, provides:  

The board shall assess a surcharge on persons first receiving all petroleum products within this state which are enumerated by section 414.032, RSMo.  Except as specified by this section, such surcharge shall be administered pursuant to the provisions of sections 414.102 and 414.152, RSMo.  

(Emphasis added.)  The only amendment to that subsection in 1996 was to substitute the Board for the Director of the DNR.  Subsection 2 requires the Board to annually assess the financial soundness of the fund.  Subsection 3 requires the Board to set the rate of the surcharge.  Subsection 4 requires the Board to maintain a prescribed fund balance.  Section 414.102, RSMo 1994, provided:  

1.  Every person first receiving within this state . . . any of the petroleum products regulated by this chapter shall file with the director of revenue on forms prescribed by the director of 

revenue, on or before the last day of each month, a report listing thereon the amount of such products received by said person during the preceding calendar month, and attach thereto remittance in payment of inspection fees due.  


Section 414.102.4, RSMo Supp. 1999, which has not been amended since the underground storage tank insurance fund existed, provides:  


When the inspection fee has been paid on any product regulated by this chapter which is then shipped outside of this state for use, sale or distribution, credit or refund shall be allowed for the amount so paid.  

(Emphasis added.) 


In reviewing the underlying case, the Court of Appeals stated:  

Section 414.102.4 expressly directs the DOR to refund fees paid on petroleum products shipped outside the state.  We are not persuaded that the General Assembly drafted this subsection for the purpose of excluding the possibility of any refunds other than refunds for fees paid on products shipped outside the state.  Rather, we interpret it as having a purpose of making clear that products being shipped out of state should not be required to participate in the payment of the fee, and to direct the DOR to make a refund in such an instance.  It is not unreasonable to conclude that the drafters of Chapters 319 and 414 intended that the DOR have authority to refund fees paid into the PSTIF.  Nothing in § 414.102 prohibits refunds in cases where the refund is due for any reason other than because the product is shipped out of Missouri.  Also, it makes sense that if the DOR is the refunding entity for the enumerated purpose, then the DOR is the refunding entity for other purposes as well.  


We recognize that the Trustees are granted authority to generally administer the fund and to make decisions concerning “payments.”  We believe that the reference to “payment” is related to the insurance function of the PSTIF, which is a large part of the “general administration of the fund.”  A “refund” is distinguished from the “administration of the fund” by the legislature.  Collection of fees and the issuance of refunds are not included within the Trustees’ authority.  Therefore, if a refund is due Rees, the DOR is sufficiently involved with the issuance of the refund to give rise to Rees’ right to seek review from the AHC.  


We hold, therefore, that the adverse “decision” made by the DOR provided a ground for Rees to bring its petition before the AHC.  The AHC had jurisdiction to hear the case because the DOR had authority, under Missouri law, to refund the monies Rees improperly paid into the USTIF.  

Rees, 992 S.W.2d at 360-61.  

2.  Relative Roles of the Director and the Petroleum Board

The Director argues that if attorney fees and expenses are to be awarded, it is unjust to assess them only against the Director.  The Director argues that the Petroleum Board, if anyone, should be obligated to pay fees and expenses, but Petitioners did not make the Board a party to this case.  The Director argues that if he is to be held liable for attorney fees and expenses, the fees and expenses should be allocated to the actions of the Director vis-à-vis the Board. 

Section 536.087.7 provides:  

Awards made pursuant to this act shall be payable from amounts appropriated therefor.  The state agency against which the award was made shall request an appropriation to pay the award.  


This Commission and the Court of Appeals held that the statutes plainly authorized the Director to grant a refund.  The court also upheld our determination that we had jurisdiction over the Director pursuant to section 621.050.  Rees, 992 S.W.2d at 360-61.  Because there was no statute specifically giving us jurisdiction over the Petroleum Board, the Petroleum Board was a party to the underlying case by its own consent, and only as an intervenor.  Under section 536.087.7, attorney fees and expenses are paid from amounts appropriated therefor.  The fees and expenses are paid from state funds, regardless of which agency was involved.  The purpose of section 536.087 is to help protect citizens from oppressive actions by the state government and 

to allow them a means of recovering the expense of defending against such actions.  Hernandez, 

936 S.W.2d at 902.  The statute must be construed to effectuate its remedial purpose.  

The Director had the responsibility, authority, and duty to issue a refund in the underlying case under the plain language of the statutes, which was not done, and the Director was the party over whom we had statutory jurisdiction.  Therefore, we conclude that recoverable fees and expenses need not be allocated between the Petroleum Board and the Director.  Section 536.087 requires the State to pay the expenses of a citizen involved in a contested case when the State’s position is not substantially justified.  

3.  Conclusions as to Substantial Justification


The Director argues that the position taken in the underlying case was substantially justified because the Director actually had no involvement with the refunds.  The Director asserts that he merely referred to the DNR the claims for refund of transport load fees and that it would have been impossible for the Director to gain access to the DNR’s account and grant a refund. 


We conclude that the Director’s position in the underlying case was not substantially justified.  There was absolutely no legal justification for the Director’s position.  The plain language of the statutes gave the Director authority over refund claims for transport load fees.  The Director abdicated responsibility by failing to act and by shifting the refund claim to the DNR.  The Petroleum Board was not even created until 1996, approximately one year after Petitioners filed their initial refund.  Section 319.129.4, RSMo 1996.  As we stated in our decision in the underlying case:  

The parties do not dispute that at the time Petitioners paid the transport load fees and filed their refund claim, they received no benefit from the USTIF because they had no underground storage tanks.  If the Director had timely and correctly acted on the refund claim, Petitioners would have received the refund.  Under the Missouri Supreme Court’s holding in Reidy Terminal, they are 

plainly entitled to a refund of the transport load fees that they had paid, at least up to the time of the statutory amendments in August 1996.  Rather than refunding the money as required by law, the Director and DNR chose a course of inaction for nearly two years, during which time the statutes were amended, and now they use those amendments as their defense to the refund claims.  We conclude that Petitioners are entitled to the refund of the transport load fees.  

Underlying decision at 9.  


Therefore, we conclude that Petitioners are entitled to a refund of attorney fees and expenses incurred in the underlying case.    

4.  Amount of Fees and Expenses Incurred in the Underlying Case


Petitioners filed their petition in this case within thirty days after our decision in the underlying case.  Because the Respondents in the underlying case appealed our decision, this case was held in abeyance until the Court of Appeals rendered its decision.  As we are required to do, we allowed Petitioners to modify the fee application to include the fees incurred in the appeals process, as well as the fees and expenses incurred in the present action to recover fees and expenses.  State ex rel. Division of Transportation v. Sure-Way Transportation, Inc., 

948 S.W.2d 651, 658-59 (Mo. App., W.D. 1997).  


Section 536.087.1 allows a prevailing party to recover “those reasonable fees and expenses incurred by that party in the . . . agency proceeding[.]”  An “agency proceeding” is defined as “an adversary proceeding in a contested case pursuant to [Chapter 536] in which the state is represented by counsel[.]”  Section 536.085(1).  


Petitioners retained counsel from the very beginning, to investigate the possibility of filing a refund claim and to file the refund claim with the Director.  However, section 536.087.1 specifically allows the fees and expenses incurred in the agency proceeding.  Section 536.087.1 

does not allow recovery of the fees and expenses incurred prior to the agency proceeding, even though there is necessarily some agency action that is the subject of the administrative appeal.  


Therefore, the allowable fees and expenses incurred in the underlying case begin with the preparation of a complaint to be filed with this Commission, and do not include the expense of retaining counsel to file a refund claim.  This case is unique in that Petitioners filed two different cases with this Commission appealing from the Director’s non-action on their refund claim.  The first we dismissed to allow the Director more time to act.  Petitioners were not a prevailing party in that case, and we do not consider it as a part of the underlying case.  The allowable fees and expenses began with Petitioners’ counsel’s preparation of the complaint to be filed in the underlying case.   


Under section 536.085(4), attorney fees are not to exceed $75 per hour unless a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee.  Petitioners have claimed no such special factor in this case, and we find none.  We have found that Petitioners’ counsel spent 153.4 hours on the underlying case.  Therefore, Petitioners are entitled to an award of $11,505 ($75 x 153.4) in attorney fees, plus $1,586.68 in expenses incurred in the underlying case.  

III.  Fees and Expenses Incurred in this Case 


Petitioners are entitled to recover the attorney fees and expenses incurred in the present case, as well as in the underlying case.  Hernandez, 936 S.W.2d at 902. 


In their amended petition, Petitioners requested an amount of fees and expenses, not to exceed $3,000, incurred in litigating the present case.   Petitioners attached to their reply brief itemized statements showing fees and expenses incurred in this case.  However, the briefs are not evidence, and Petitioners have presented no evidence showing the exact amount of fees and 

expenses incurred in the present case.  On March 14, 2000, we issued an order allowing the Director to stipulate to the admissibility of the itemized statements as evidence.  The Director filed a response on March 24, 2000, and does not stipulate to their admissibility.  


At the hearing in the present case, the following exchange occurred between Petitioners’ counsel and the president of both Petitioners:  

MR. THOMAS:  You’re content to let Commissioner Reine set an amount for fees in connection with this proceeding given his experience in dealing with matters of this nature, aren’t you?  

MR. REES:  Yes, sir, that will be fine.  

(Tr. at 18-19.)  


When there is insufficient evidence for this Commission to determine an exact amount due, we must make as close an approximation as we can.  Dick Proctor Imports, Inc. v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).  Therefore, we have made a finding that Petitioners incurred a reasonable estimate of 20 hours of attorney time and $200 in expenses in the present case.  (Finding 16.)

Summary


The Director’s position in the underlying case was not substantially justified.  Therefore, Petitioners are entitled to reimbursement for $11,505 in attorney fees and $1,586.68 in expenses in the underlying case.  Petitioners are entitled to reimbursement of $1,500 in attorney fees and $200 in expenses incurred in the present case.


SO ORDERED on April 13, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�We have subtracted from Petitioners’ Exhibit 1 four hours spent on June 3 and 9, 1998, preparing the petition in this case.  





�The evidence does not show which corporation paid the attorney fees and expenses.  However, due to the interrelationship of the two companies, the parties agree that this is not an issue.  (Tr. at 31.)  Because the refund checks were issued to Rees Oil Co., the Director could also reimburse the attorney fees and expenses to Rees Oil Co.  
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