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)
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)

BRIAN J. REED,

)




)
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)

ORDER 

We grant the Missouri Real Estate Appraisers Commission’s (“MREAC”) motion for summary decision.  The motion asks for summary decision on Count II of the complaint.  Brian J. Reed is subject to discipline because his license was disciplined in another state for grounds under which he could be disciplined in Missouri.

We will convene the hearing on May 24, 2010, as scheduled on the remaining two counts.
Procedure


On August 18, 2009, the MREAC filed a complaint seeking to discipline Reed.  On September 28, 2009, Reed filed a response to the complaint.  By order dated March 30, 2010, we granted the MREAC’s motion to file an amended complaint and deemed it filed on January 20, 2010.


On January 7, 2010, the MREAC filed a motion for summary determination.
   By order dated March 30, 2010, we denied the MREAC’s motion for summary determination because the MREAC failed to provide evidence that Reed is licensed as a as a state-licensed real estate appraiser or that his license was at all relevant times current and active.

On March 30, 2010, the MREAC filed a motion to supplement and a request for reconsideration of its motion for summary decision.  We grant the motions.  We allow the MREAC to supplement its previously filed motion for summary decision, and we rule on it in this order.


Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the MREAC establishes facts that (a) Reed does not dispute and (b) entitle the MREAC to a favorable decision.

Reed did not respond to the motions.  Therefore, the following facts are undisputed.

Findings of Fact

1. Reed is licensed by the MREAC as a state-licensed real estate appraiser.  His license is and was at all relevant times current and active.

2. On January 18, 2008, the Kansas Real Estate Appraisal Board (“the Kansas Board”) and Reed entered into a consent order (“Kansas order”), which disciplined Reed’s Kansas real estate appraiser license for violation of the Uniform Standards of Professional Appraisal Practice (“USPAP”).
Candlelight Lane Appraisal

3. In the Kansas order, Reed stipulated that he supervised the appraisal of real property at 8741 Candlelight Lane, Lenexa, Kansas, and that his appraisal violated USPAPs as follows.

· Reed violated Standards Rule (SR) 2-2(u) and 1- 2(e)(i) in that the real estate was not adequately identified.  There were several items missing from the report that are required, including census tract and lot dimensions.
· Reed violated SR 2-2(vii) and 1-2(h) in that the scope of work was not adequately reported.  The letter of transmittal contained comments that do not apply to current USPAP and are not to be used in the  report.
· Reed violated SR 2-1(a) and (b) in that the appraisal report was not clearly and accurately set forth in a manner that was not misleading, and it did not contain sufficient information to enable the intended user to understand the report properly.  There was a lack of explanation of adjustments and the reconciliations.
· Reed violated SR 1-4(a) in that the sales comparison approach was not sufficiently analyzed.  There was no explanation for condition adjustments.  There was no explanation of sales concessions in sale #3.  There were no comments in the data sources used that suggest that Sales #2 and #3 are less desirable or appealing than the subject.
· Reed violated SR 1-4(b)(i) and (iii) in that the site valuation method was not appropriate and all sources of depreciation within the cost approach were not considered or appropriately analyzed.  There was no logical rationale given to support an estimated 10-year effective age.  The estimate of physical depreciation was not explained, and there was no analysis of land values.
· Reed violated SR 1-5(b) in that the appraiser failed to analyze and report the three-year sales history of the property.  The appraisal failed to mention the subject sale in June of 2006.
· Reed violated SR 1-1(a) and (c) in that the appraiser was not aware of, [sic] understand or correctly employ those recognized methods and techniques that are necessary to produce 
a credible appraisal, and the appraiser rendered appraisal services in a careless or negligent manner, such as by making a series of errors that, although individually might not significantly affect the results of the appraisal, but in the aggregate affected the credibility of those results.  The appraisal does not mention that the subject was part of a three-parcel transaction in June of 2006.
Terrace Appraisal

4. In the Kansas order, Reed also stipulated that he supervised the appraisal of real property at 5601 W. 151st  Terrace, Overland Park, Kansas, and that appraisal contained the following violations of USPAP.

· Reed violated SR 2-2(u) and 1-2(b) in that the real estate was not adequately identified.  The site dimensions should have been used.
· Reed violated SR 2-1(a) and (b) in that the appraisal report was not clearly and accurately set forth in a manner that was not misleading, and it did not contain sufficient information to enable the intended user to understand the report properly.  There was a lack of explanation of adjustments, and use of comparables were misleading.
· Reed violated SR 1-4(a) in that the sales comparison approach was not sufficiently analyzed.  There was no explanation for condition adjustments.  There was no explanation of condition adjustments or why recent sales in the subdivision were not used.
· Reed violated S-R l-4(b)(i) in that the site valuation method was not appropriate.  There was no analysis of land values.
· Reed violated SR 1-1(a) and (c) in that the appraiser was not aware of, [sic] understand or correctly employ those recognized methods and techniques that are necessary to produce 
a credible appraisal, and the appraiser rendered appraisal services in a careless or negligent manner, such as by making a series of errors that, although individually might not significantly affect the results of the appraisal, but in the aggregate affected the credibility of those results.  There are no “departure provisions” in the current edition of USPAP.  There was no explanation of the condition adjustments.  The explanation for land value in the cost approach is lacking in that the $50,000 could not be proven by extraction.  There are no adjustments made in the sales comparison grid for condition and site amenities.  The appraiser has not used the current edition of USPAP to correct his appraisal methods.
Discipline
5. The Kansas Board found violations of K.S.A. 58-4121, K.S.A. 58-4118(a)(6), (7) and (8).
6. The Kansas Board disciplined Reed’s Kansas real estate appraiser license, including requiring him to take a USPAP examination, a report writing course, and a sales comparison approach course before June 30, 2008.  If Reed failed to submit evidence of successful completion to the Kansas Board, it would revoke his license.  The Kansas order states:  “That by signing this Consent Order, Reed understands that until the terms and conditions of this Order have been met, Reed is not considered to be in “Good Standing” with the [Kansas] Board.”

Conclusions of Law 


We have jurisdiction to hear the complaint.
  The MREAC has the burden of proving that Reed has committed an act for which the law allows discipline.
  The MREAC argues that there is cause for discipline under § 339.532:

2.  The [MREAC] may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any state-certified real estate appraiser, state-licensed real estate appraiser, or any person who has failed to renew or has surrendered his or her certificate or license for any one or any combination of the following causes:
*   *   *

(10) Violating, assisting or enabling any person to willfully disregard any of the provisions of sections 339.500 to 339.549 or the regulations of the [MREAC] for the administration and enforcement of the provisions of sections 339.500 to 339.549;

*   *   *

(18) Disciplinary action against the holder of a license, certificate or other right to practice any profession regulated pursuant to sections 339.500 to 339.549, imposed by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state[.]

The Kansas Board found violations of K.S.A. 58-4121:

A state certified or licensed appraiser shall comply with the uniform standards of professional appraisal practice promulgated pursuant to federal law[;]
and K.S.A. 58-4118(a)(6), (7) and (8):

(a) The board may investigate the actions of a state certified or licensed appraiser and may revoke, condition, limit or suspend the certificate or license of the appraiser, or censure the appraiser, for any of the following acts or omissions:

*   *   *

(6) violation of any of the standards for the development or communication of real estate appraisals as provided in this act;
(7) failure or refusal without good cause to exercise reasonable diligence in developing an appraisal, preparing an appraisal report or communicating an appraisal;

(8) negligence or incompetence in developing an appraisal, preparing an appraisal report of communicating an appraisal[.]


The MREAC argues that the reason for the discipline would also be cause to discipline a real estate appraiser’s Missouri license and/or certification under § 339.532:
2.  The commission may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any state-certified real estate appraiser, state-licensed real estate appraiser, or any person who has failed to renew or has surrendered his or her certificate or license for any one or any combination of the following causes:

*   *   *
(5) Incompetency, misconduct, gross negligence, dishonesty, fraud, or misrepresentation in the performance of the functions or duties of any profession licensed or regulated by sections 339.500 to 339.549;

(6) Violation of any of the standards for the development or communication of real estate appraisals as provided in or pursuant to sections 339.500 to 339.549;

(7) Failure to comply with the Uniform Standards of Professional Appraisal Practice promulgated by the appraisal standards board of the appraisal foundation;

(8) Failure or refusal without good cause to exercise reasonable diligence in developing an appraisal, preparing an appraisal report, or communicating an appraisal;

(9) Negligence or incompetence in developing an appraisal, in preparing an appraisal report, or in communicating an appraisal;
(10) Violating, assisting or enabling any person to willfully disregard any of the provisions of sections 339.500 to 339.549 or the regulations of the [MREAC] for the administration and enforcement of the provisions of sections 339.500 to 339.549;

(14) Violation of any professional trust or confidence[.]


We agree that Kansas disciplined Reed for grounds upon which he could be disciplined under § 339.532.2.  There is cause for discipline under § 339.532.2(18).  We disagree that this is cause for discipline under § 339.532.2(10).  The MREAC has not shown that Reed committed the conduct at issue – only that the disciplinary order was based on certain grounds.
Summary


We grant the motion for summary decision and find cause for discipline under 
§ 339.532.2(18).  This disposes of Count II of the complaint and the amended complaint.

SO ORDERED on April 14, 2010.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Effective January 1, 2009, our rules now refer to “summary decision” instead of summary determination.  Regulation 1 CSR 15-3.446(5).


�Motion Ex. A.


�Motion Ex. A.


�Motion Ex. A at 4.


�Section 621.045.  Statute references, unless otherwise noted, are to RSMo Supp. 2009.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  
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