Before the

Administrative Hearing Commission

State of Missouri

JOHN B. RECLA,
)



)



Petitioner,
)




)


vs.

)

No. 97-2724 PO




)

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On October 1, 1997, John B. Recla filed a petition appealing a decision of the Director of the Department of Public Safety (Director).  The Director denied Recla’s entry into a certified academy for peace officer basic training (admittance) for threatening someone with a pistol.  We convened a hearing on the petition on March 15, 2000.  Recla presented his case.  Assistant Attorney General Wade Thomas represented the Director.  The Director filed the last written argument on May 24, 2000.  

Findings of Fact

1. On March 4, 1991, in the City of Springfield, Greene County Circuit Court, Recla was found guilty of (a) possession of intoxicants by a minor and (b) possession of an open container of alcohol in a vehicle.  The court ordered Recla to pay a fine on each offense.  

2. In late January 1993, Recla moved out of the trailer that he and his girlfriend were renting, taking with him some shirts and his pistol, for a cooling-off period.  Recla’s girlfriend met another man.  

3. On the night of January 30, 1993, Recla went to the trailer with his shirts and his pistol.  He saw a car he did not recognize parked outside the trailer.  He entered the trailer with his pistol in his hand, loaded and ready to fire.  Pointing the pistol at the bed’s occupants, he went down the hallway toward the bedroom.  There he saw his girlfriend asleep in bed with the other man.  

4. Recla shouted obscenities and ordered the man to leave.  Recla was waving both of his arms around.  His gun hand struck a table and the pistol discharged, sending a bullet through the pillow and into the mattress, narrowly missing the other man.  

5. When his girlfriend tried to call the police, Recla took the telephone away and slammed it down with such force that he tore it out of the wall.  

6. On October 22, 1993, Recla pleaded, and was found, guilty of Class A third degree assault.  The court imposed a sentence of one year in jail, but it suspended execution of that sentence in favor of two years’ probation, which Recla completed successfully.  State of Missouri v. Recla, No. CR393-126FX-1 (Greene County Cir. Ct.).  

7. Recla applied to a law enforcement academy for admittance into a peace officer basic training course.  On September 2, 1997, the Director issued a letter (the denial letter).  The denial letter states, “I am denying you entry into a certified academy, ultimately denying you state certification as a peace officer[.]”  

Conclusions of Law

We have jurisdiction to hear Recla’s petition under sections 621.045 and 590.135.5
 because the Director’s denial letter refuses Recla certification as a peace officer and refuses Recla admittance to an academy, which section 590.105 requires for certification.  Recla has the burden of proving that he is entitled to a certificate.  Section 621.120, RSMo 1994.

A.

Because Recla filed the petition, the Director’s answer must set forth the facts and law on which the Director bases the refusal.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The amended answer states:

has been convict[ed] of a misdemeanor involving moral turpitude; and his conduct indicates misconduct indicating inability to function as a peace officer.

The amended answer also incorporates the denial letter.  

Neither the amended answer nor the denial letter cites section 590.135.2(2) or any other provision of law allowing discipline for the conviction of a misdemeanor involving moral turpitude.
  Therefore, Recla did not have the notice required for our decision on that basis.  See Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 539 

(Mo. App., E.D. 1988)  

The denial letter cites section 590.135.2(6).  Recla entered that letter into evidence.  We conclude that Recla had notice of that statute.  Section 590.135.2(6) provides:  

2.  The director may refuse to issue . . . any diploma, certificate or other indicia of compliance and qualification to peace officers . . . for the following: 

*   *   *

(6) Gross misconduct indicating inability to function as a peace officer[.]

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Duncan, 744 S.W.2d at 533.   To indicate is to point out or point to; to be a sign, symptom, or index.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 592 (10th ed. 1993).  Inability is a lack of sufficient power, resources, or capacity.  Id. at 585.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 

(Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).  

The Director cites the municipal ordinance violations.  Recla offered no evidence on those charges.  We cannot take official notice of municipal ordinances.  Schneider v. Housing Bd. of Appeals of City of Bridgeton, 969 S.W.2d 873 (Mo. App. E.D., 1998).  

However, section 71.010, RSMo 1994, requires that the elements of a municipal offense must be the same as the elements of a state offense on the same subject.  Section 311.325, RSMo 1994, provides in part:  

Any person under the age of twenty-one years, who purchases or attempts to purchase, or has in his possession, any intoxicating liquor as defined in section 311.020 is guilty of a misdemeanor. 

Possession is conscious control of something, and awareness of its nature and presence.  State v. Wilkerson, 796 S.W.2d 388, 396 (Mo. App., S.D. 1990).  Missouri’s open container law is section 577.017, RSMo 1994, which provides:

1.  No person shall consume any alcoholic beverage while operating a moving motor vehicle upon the highways, as defined in section 301.010, RSMo. 

2.  Any person found guilty of violating the provisions of this section is guilty of an infraction. 

3.  Any infraction under this section shall not reflect on any records with the department of revenue. 

See State v. Dueker, 990 S.W.2d 670, 675 (Mo. App., E.D. 1999). 

An infraction is not even a crime.  Lewis v. Wahl, 842 S.W.2d 82, 91, n.3 (Mo. banc 1992).  We agree that those acts are misconduct because they are intentional violations.  However, they do not indicate either an especially egregious mental state or harm.  We conclude that we may not deny Recla’s admittance and certification for his municipal violations.

The Director cites Recla’s threats to another man.  Recla argues that he had no bad intent.  We agree that he did not intend to discharge the pistol, but we find that he did intend to threaten the other man with it.  He walked into the bedroom pointing the loaded, ready-to-fire pistol.  That action was intentional.  Waving the pistol around as Recla did shows an especially egregious mental state.  It is only by good fortune that especially egregious harm did not result.  Such conduct is a sign that Recla lacks the resources to maintain public order.  Therefore, we conclude that we may deny Recla’s admittance and certification for threatening someone with a pistol.  

B.  

In considering how to exercise our discretion, we consider the public policies set forth for similar situations at section 314.200, RSMo 1994, and Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  We consider factors like the nature 

of the misconduct in relation to the license that the applicant seeks, and the date of the misconduct.  We also examine Recla’s conduct since the date of the misconduct, whether he acknowledges guilt, whether he has embraced a new moral code, and other evidence.
  

Recla asserts that he has reconciled with his girlfriend and now has two children who are at the center of his life.  However, we are not convinced that Recla has taken responsibility for his actions.  Recla’s assertions that he forgot he was carrying a loaded pistol are not credible.  He has not learned to control his anger or avoid violence.  Recla argues that losing his temper in private life is far removed from professional composure.  We disagree.  The stressful and potentially violent incidents that a peace officer may face each day make self-control an essential skill for that profession. 

Recla has not carried his burden of showing that he can function as a peace officer.   

Summary


We conclude that Recla is not entitled to enter an academy and is not entitled to a peace officer certificate under section 590.135.2(6) for his offense of threatening someone with a pistol.  


SO ORDERED on June 22, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.  





�The Director’s written argument cites section 590.135.2(2).  However, due process requires the Director’s answer to include notice of each statute that provides the statutory basis for denying Recla a certificate.  Duncan, 744 S.W.2d at 539; Regulation 1 CSR 15-2.380(3).


�This answers the Director’s request in his written argument (at 6, n.22) that we consider “how it is that a defense of rehabilitation can be rebutted.”
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