Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No.  04-1621 BN



)

JERRY RAYMOND, 

)




)



Respondent.
)

ORDER 


We grant in part and deny in part the motion for summary determination filed by the State Board of Nursing (“the Board”).  The Board may discipline Jerry Raymond for having discipline and a conviction in the State of Louisiana.  We deny the rest of the motion.


The Board filed the motion on March 18, 2005.  Pursuant to § 536.073.3, 
 our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  

Because counsel entered an appearance for Raymond on April 4, 2005, we extended Raymond’s time to respond to the motion until April 29, 2005.  Raymond did not respond to the motion.  Raymond’s answer to the complaint contains denials, but our Regulation 1 CSR 15-3.440(3)(B)3.C provides:

Except in response to a motion that relies solely on the pleadings, a party shall not rely solely on its own pleading to establish a fact, or to raise a genuine issue as to any fact.

Therefore, the following facts, established by the Board’s affidavit and admitted in Raymond’s answer, are undisputed.  
Findings of Fact

1. Raymond holds a practical nursing (“LPN”) license that is and was at all relevant times current and active.  
2. On February 27, 2002, in the Parish of Ouachita, Louisiana, Raymond committed the crime of simple battery on Debbie Raymond.  Raymond entered a plea of guilty to the charge of simple battery, was found guilty, and was sentenced to six months in jail.  
3. Raymond held a Louisiana LPN license (“the Louisiana license”) that expired on January 31, 2003.  The Louisiana State Board of Practical Nurse Examiners (“the Louisiana Board”) indefinitely suspended Raymond’s Louisiana license for cursing, stealing medications from, beating, and sleeping while assigned to the care of, residents of a nursing home (“the Louisiana decision”).  
Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  Section 335.066.2.  The Board has the burden to prove that Raymond has committed an act for which the law allows discipline. Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The complaint cites three decisions of Louisiana tribunals, two from which we have made our findings of fact.    
I.  Louisiana Order 


The Board argues that the Louisiana decision is cause to discipline Raymond under 
§ 335.066.2(8), which allows discipline for: 
[d]isciplinary action against the holder of a license or other right to practice any profession regulated by sections 335.011 to 335.096 granted by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state[.]
We have held that such language does not simply compare the legal grounds for discipline cited in Louisiana with those available in Missouri; it determines whether the underlying conduct is cause for discipline under Missouri law.  Board of Chiropractic Examiners v. Heuser, No. 91-001820CX (Mo. Admin. Hearing Comm'n April 24, 1992).  The Board’s motion includes an authenticated copy of the Louisiana order.  In his answer, Raymond alleges that some later process exonerated him.  However, he includes no evidence establishing such facts as required by our Regulation 1 CSR 15-3.440(3)(B)3.B:
A party may establish a fact, or raise a genuine issue as to any fact, by stipulation, pleading of the adverse party, discovery response of the adverse party, affidavit, or other evidence admissible under the law.

Therefore, the remaining issue is whether the Louisiana order shows conduct for which discipline would be allowed if it occurred in Missouri.  
A.  Controlled Substance Laws


The Board cites the provisions of § 335.066.2 that allow discipline for:


(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of [an LPN];

*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

The Board has not shown that any of the medications stolen was a controlled substance as defined in Chapter 195, RSMo.  The exhibits specify that Raymond stole “Darvocet,” but we do 
not find that substance listed in the statutes.  Because the Board has not shown that Raymond’s conduct would be cause for discipline under § 335.066.2(1) and (14), we deny the motion under § 335.066.2(8). 
B.  Professional Standards

The Board cites the provisions of § 335.066.2 that allow discipline for:  

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of [an LPN];
*   *   *


(12) Violation of any professional trust or confidence[.] 
The Board argues that beating residents, stealing their medications, and sleeping while assigned to the care of residents, would be cause for discipline under those provisions if it occurred in Missouri.  
We agree.  We need no expert testimony to draw a fair and intelligent opinion on Raymond’s professional duties from these facts.  Perez v. State Bd. of Regis'n for the Healing Arts, 803 S.W.2d 160, 164 (Mo. App., W.D. 1991).  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  
Misconduct is the willful commission of a wrongful act.  Grace v. Missouri Gaming Comm'n, 51 S.W.3d 891, 900-901 (Mo. App., W.D. 2001).  Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  Professional trust is the reliance on the special knowledge 
and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.  Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).  

Abuse, neglect, and theft from residents are willful and wrongful acts.  They show a general lack of ability or disposition to meet the professional duties of an LPN, and a lack of trustworthiness.  Raymond plainly violated the trust that residents, colleagues, and employers placed in him to care for residents.  We grant the motion and enter summary determination in the Board’s favor under § 335.066.2(8) because the conduct, if done in Missouri, would constitute misconduct, incompetency, dishonesty, and violations of professional trust and confidence.  

Gross negligence is “an act or course of conduct which demonstrates a conscious indifference to a professional duty” and that indifference constitutes “a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  Duncan, 744 S.W.2d at 533 and n.6.  That mental state is mutually exclusive with misconduct, of which we have found Raymond would be guilty if he committed abuse, neglect, and theft in Missouri.  Therefore, we deny the motion under § 335.066.2(8) as to gross negligence.  

There is no allegation of fraud or misrepresentation.  Fraud is an intentional perversion of truth to induce another person to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.  Id. at 899 n.3.  Therefore, we deny the motion under § 335.066.2(8) as to fraud and misrepresentation.  
II.  Simple Battery

The Board alleges that Raymond pled guilty to a charge of simple domestic battery and argues that such a plea is cause for discipline under § 335.066.2(2).  That statute allows discipline if: 

[t]he person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of [an LPN], for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

That language focuses on the provision of law to which Raymond pled guilty, not the conduct underlying the charge.  Under Louisiana law, the crime of simple battery is defined at La.R.S. 14:35 as follows:

Simple battery is a battery committed without the consent of the victim.  Whoever commits a simple battery shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

A battery under Louisiana law is:
the intentional use of force or violence upon the person of another; or the intentional administration of a poison or other noxious liquid or substance to another.
La.R.S. 14:33.  


The functions of [an LPN] include: 

the care of persons who are ill, injured, or experiencing alterations in normal health processes.
Section 335.016(9).  It may also include the delivery of care without direct physical oversight.  Id.  Raymond admits in his answer that simple battery is a crime reasonably related to the 
functions of an LPN.  Therefore, we conclude that Raymond entered a plea of guilty to a crime reasonably related to the qualifications, functions or duties of an LPN.  

Violence is the exertion of physical force so as to injure or abuse.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1319 (10th ed. 1993).  The definition of battery expressly includes force or violence.  Therefore, we conclude that Raymond entered a plea of guilty to a crime an essential element of which is an act of violence.  

Moral turpitude means: 
an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Raymond admits in his answer that simple battery is a crime involving moral turpitude.  Therefore, we conclude that Raymond entered a plea of guilty to a crime involving moral turpitude.  


Therefore, we grant the Board’s motion and conclude that Raymond is subject to discipline under § 335.066.2(2).  
III.  Violation of a Protective Order


The Board also argues that Raymond is subject to discipline for pleading guilty to violation of a protective order, but the record so far does not establish such a guilty plea.  Unlike simple domestic battery, Raymond has not admitted that he pled guilty to that charge.  The Board proffers documents from the Louisiana court attested by a court clerk.  Under § 490.130, we need not consider the records and proceedings of any court of any state unless they are:  
(1) ‘attested by the clerk thereof, with the seal of the court annexed, if there be a seal,’ and (2) ‘certified by the judge, chief 
justice or presiding magistrate of the court to be attested in due form.’
Lyons v. Lyons Truck Serv., 831 S.W.2d 706, 709 (Mo. App., W.D. 1992).  The records lack the judge’s certification as required by statute.  Therefore, we deny the motion as to violation of a protective order.  
Summary


We grant the motion and enter our decision in the Board’s favor under § 335.066.2(2) as to simple battery and § 335.066.2(8) as to incompetency, misconduct, dishonesty, and violations of professional trust.  We deny the remainder of the motion.  The Board shall inform us by July 11, 2005, whether it wants us to schedule a hearing on the remainder of the complaint.   


SO ORDERED on June 29, 2005.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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