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DECISION


This Commission does not revoke the real estate salesperson license of Kenneth G. Rayford because he is not an applicant, and he was not a licensee at the time of his criminal case 38 years ago.  

Procedure


On May 8, 2007, Rayford filed a petition appealing an order of the Missouri Real Estate Commission (“the MREC”) revoking his real estate salesperson license effective May 4, 2007.
  On July 18, 2007, we convened a hearing on the petition.  Rayford presented his case.  Assistant Attorney General Joshua L. Fizer represented the MREC.  The MREC filed the last written argument, through Assistant Attorney General Craig H. Jacobs, on September 18, 2007.  
Findings of Fact

1. Rayford holds a real estate salesperson license that is current and active, and has never been subject to discipline.  

2. Rayford was first incarcerated at the age of 14.  On July 25, 1969, Rayford was 12 days short of his 19th birthday.  He went to the home of William Robert Medina to confront him over an affront.  In the ensuing shoot-out, Rayford mortally wounded Medina.  Based on that conduct, Rayford was charged with first degree murder.  He pleaded nolo contendere to second degree murder (“Rayford’s offense”), the court found him guilty, and he received a sentence of 30 years’ imprisonment (“criminal case”).
3. In prison, Rayford learned to take responsibility for his actions and cease blaming others.  He returned to the Christian values on which he was raised, but from which he had departed, and determined to contribute to society.  He took the opportunities offered by prison educational programs, was an outstanding student, and earned degrees in psychology and sociology.  
4. In 1988, Rayford left confinement and has never returned.  He has spoken to school children against getting involved in crime.  He enrolled in real estate school to become a contributing member of society.  The MREC, after reviewing Rayford’s application, criminal history, and other facts, granted his application.  Rayford has never violated a real estate law.  
5. On August 28, 2006,
 § 339.100.5 became effective.  
Conclusions of Law


We have jurisdiction to hear Rayford’s petition.
   The MREC relies on § 339.100.5 as the basis for revoking Rayford’s license.  That statute provides:
Notwithstanding other provisions of this section, a broker or salesperson's license shall be revoked, or in the case of an applicant, shall not be issued, if the licensee or applicant has pleaded guilty to, entered a plea of nolo contendere to, or been found guilty of any of the following offenses or offenses of a similar nature established under the laws of this, any other state, the United States, or any other country, notwithstanding whether sentence is imposed:

(1) Any dangerous felony as defined under section 556.061, RSMo, or murder in the first degree[.] 

This provision clearly states that if a licensee is found guilty of certain offenses, such licensee is subject to discipline.  The MREC has the burden of proving the facts described in § 339.100.5.
  
I.  Offense Similar to a Dangerous Felony

Rayford did not commit first degree murder or a dangerous felony under § 339.100.5(1) because that statute refers to the state of the law when the legislature enacted it.
  Section 565.020.1, RSMo 2000, defines first degree murder.  That statute and § 556.061 did not exist when Rayford committed his offense on July 28, 1969.  They became effective on January 1, 1979.
  Rayford was not found guilty of any dangerous felony or murder in the first degree as § 339.100.5(1) uses those terms.  

The MREC argues that Rayford committed an offense “of a similar nature” to a dangerous felony as defined under § 556.061 or first degree murder.  Similar means:

1 : having characteristics in common : strictly comparable   2 : alike in substance or essentials : corresponding [.
]

The characteristics, substance, and essentials of offenses are set forth in the statutes:

No conduct constitutes an offense unless made so by this code or by other applicable statute.[
]
Therefore, we compare the statutory elements of Rayford’s offense with dangerous felonies under § 556.061.  


Under § 556.061(8):

“Dangerous felony” means the felonies of . . . murder in the second degree[.]

Murder in the second degree includes causing the death of another person: 

(1) Knowingly . . . or, with the purpose of causing serious physical injury[;] 

or:

(2) . . . in the perpetration or the attempted perpetration of [a] felony or in the flight from the perpetration or attempted perpetration of such felony[.
]

Rayford’s offense was second degree murder as defined under § 559.020, RSMo 1969:  

All other kinds of murder at common law, not herein declared to be manslaughter or justifiable or excusable homicide, shall be deemed murder in the second degree.[
]  

That statute’s incorporation of “murder at common law” means that:

The elements of second-degree murder are well established under Missouri law and are the (1) willful, (2) premediated [sic], (3) killing (4) of a human being (5) with malice aforethought.[
]

Willful means intentionally or knowingly in § 559.020, RSMo 1969.
  That statute also includes the felony murder rule, under which the accompanying commission of a felony showed the necessary intent.
  

Those offenses share the corresponding elements of killing a person either knowingly or in the course of committing a felony.  Such common characteristics make those offenses comparable and substantially alike.  Therefore, since Rayford’s offense was of a nature similar to a dangerous felony as defined under § 556.061, it would be cause to revoke his license if he otherwise falls under the provisions of § 339.100.5.  

II.  The MREC’s Discretion
Revocation is the only result available if the statute applies to Rayford.  Section 339.100.5 mandates a perpetual bar from real estate licensure for persons within its scope, without regard to facts that demonstrate fitness to practice that profession in the eyes of the appointed experts, the MREC.  The MREC knew of Rayford’s conviction when it reviewed his application.  But the MREC’s expertise informed it that Rayford was nonetheless fit for licensure when its investigation into Rayford’s individual case revealed additional facts.  
Those facts are as Rayford related them at the hearing: 

When I came home in 1988 and since that time of coming home, I haven’t been back, I haven’t even seen the inside of a jail since then.  And I would (knocking) knock on wood on that and thank the good Lord that what I was able to do was make some transitions and make some changes within myself.  


And what I’m trying to say, when I decided to sit down and buckle down and go to real estate school, I went to real estate school with the express purpose in mind of trying to help myself and trying to better myself and try to make a contribution back into the society that I had once taken so much from. 


So I believed in the premise and the thought that had been given to me while I was incarcerated that, hey, if you make some changes and you do the right thing and come back out there in society, you’ll be given a chance.[
]
Rayford acknowledged that his own decisions lay at the root of his criminal case, reformed his character, and made himself a productive citizen.  
The MREC does not dispute those facts.  It argues, nonetheless, that § 339.100.5 requires revocation.  It cites Rayford’s criminal case, an event that occurred some 36 years before § 339.100.5 was effective.  
III.  Retroactive Application and Retrospective Operation

The law presumes that § 339.100.5 applies only prospectively.
  Prospective application means that a statute changes the legal consequences of events that occur after its effective date, but not events that occur before its effective date.  The MREC argues that § 339.100.5 applies to events that occurred before its effective date, which is called “retroactive” application.  

Retroactive application is presumed for a statute that changes a remedial or procedural right.  A license is neither a remedial nor procedural measure.  
Procedural law prescribes a method of enforcing rights or obtaining redress for their invasion; substantive law creates, defines and regulates rights; the distinction between substantive law and procedural law is that substantive law relates to the rights and duties giving rise to the cause of action, while procedural law is the machinery used for carrying on the suit.[
]    

Similarly: 

Statutes enacted for the protection of life and property, or which introduce some new regulation conducive to the public good, are remedial in nature.[
]  

The General Assembly expressly calls the practice of real estate sales a “right.”
  That is in accord with the Supreme Court, which offers the following definition:

license – “a right or permission granted in accordance with law by a competent authority to engage in some business or occupation, to do some act, or to engage in some transaction which but for such license would be unlawful[.
]”
We conclude that, once granted to a person, the holding of a real estate license is a substantive right.  


The MREC argues that the General Assembly showed its retroactive intent in § 339.100.5 by using the past participle “has . . . been found guilty[.]”  The MREC’s authority for that argument discusses only a statute barring applicants from licensure, not requiring revocation of licenses already granted.
  The MREC cites authority that retroactive licensing statutes may provide for the denial of an application for a professional license,
 or the revocation of a current driver’s license.
  None of its authorities discusses the impairment of a right, already lawfully granted by the designated agency, to practice a profession.  

The same dearth of authority marks the ban on laws “retrospective in operation” in the Missouri Constitution.
  Constitutionality is, of course, not ours to decide.  Rather, constitutional principles aid our reading of the statutes because we presume the statutes to be in harmony with the constitution.
  The Missouri Constitution bars a statute from diminishing a right already vested by changing the legal consequences of events that occurred before its effective date, which is called “retrospective” operation.
  


But whether § 339.100.5 operates retroactively or retrospectively is an issue we need not decide because, even if it does, Rayford is still not within its scope.  
IV.  Licensee


A licensee is subject to discipline only on grounds prescribed by statute.
  We must not supply, insert, or read additional or different words into the statute.
  The language of § 339.100.5 is quite specific:  
[A] broker or salesperson’s license shall be revoked, or in the case of an applicant, shall not be issued, if the licensee or applicant has pleaded guilty to, entered a plea of nolo contendere to, or been found guilty[of the enumerated offenses.]

(Emphasis added.)  The plain language of that statute provides that when the defendant in the specified criminal proceeding is a licensee or an applicant, the license shall be respectively revoked or denied.  The denial provision does not apply in this case because the record shows that Rayford is not an applicant.  The record also shows no criminal proceeding with a licensee defendant because Rayford was not a licensee at the time of his criminal case.  In other words, Rayford has not pled guilty or been found guilty of any criminal offense as a licensee.  Therefore, the revocation provision does not apply.  


Our reading finds support in a comparison with other provisions allowing discipline based on judicial proceedings under § 339.100.2.  Section 339.100.2 uses the term “licensee” in allowing an action against a former licensee, and it allows an action against a “person . . . licensed[.]”  But nowhere does § 339.100.2 require that a “licensee” be the subject of the judicial proceeding: 

The [MREC] may cause a complaint to be filed with the administrative hearing commission, against any person or entity licensed under this chapter or any licensee who has failed to renew or has surrendered his or her individual or entity license for any one or any combination of the following acts:
*   *   *

(9) Having been finally adjudicated and been found guilty of the violation of any state or federal statute which governs the sale or rental of real property or the conduct of the real estate business as defined in subsection 1 of section 339.010; 

*   *   *


(18) Been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of this state or any other state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed; 

*   *   *


(21) Been found by a court of competent jurisdiction of having used any controlled substance, as defined in chapter 195, RSMo, to the extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by sections 339.010 to 339.180 and sections 339.710 to 339.860; 


(22) Been finally adjudged insane or incompetent by a court of competent jurisdiction[.]

Those provisions allow discipline whatever the person’s status was when the relevant proceeding occurred.  They do not require that a “licensee” has been the subject of such proceedings as § 339.100.5 expressly does.  

We recognize that only a small number of persons are exempt from the application of § 339.100.5 under our reading.  Our reading excludes from § 339.100.5’s mandatory revocation only a licensee who held a license on August 28, 2006,
 but not when the criminal proceeding occurred.  Our reading requires denial for all new license applicants subject to such criminal proceeding and revocation for all licensees whose criminal proceedings occurred on or after 
August 28, 2006.  Also, § 339.100.2 still applies to all applicants, current licensees, and former licensees.  Nevertheless, our reading avoids certain anomalous results.


For example, § 339.100.5 clearly magnifies the collateral consequences of certain criminal proceedings.  Guilt or innocence of the offense charged is irrelevant under § 339.100.5, as in § 339.100.2(9), (18), (21), and (22), and many similar provisions in other licensing statutes.  Only the occurrence of a judicial proceeding – finding of guilty, or plea of nolo contendere or guilty – is relevant.
  But the MREC’s reading applies that result to persons whose proceedings occurred before August 28, 2006 – the greater part of persons within its scope – without notice.  The lack of notice causes those persons consequences that were unforeseeable and unintended because the proceedings at issue often occur in the context of a plea bargain.  A plea bargain does not necessarily address the licensee’s conduct.  A guilty plea may not even require an admission of guilt.  In an Alford plea, the defendant pleads guilty because the State has enough evidence to win at trial, not because the defendant admits guilt.
  Under our reading, anyone affected by § 339.100.5 may consider the consequences of a plea bargain before paying for real estate school or applying or taking the license examination.


Also, the MREC’s reading requires an end to the career of someone, like Rayford, whose unblemished performance in the real estate business has vindicated the MREC’s decision to grant him or her a license.  Unlike § 339.100.2, no degree of rehabilitation will ever be sufficient under § 339.100.5, even for someone who has undisputedly done everything that the law asked of him.  According to that reading, public protection is irrelevant to § 339.100.5.  The law favors a construction in harmony with reason and common sense and that avoids unreasonable and 
absurd results.
  We must interpret statutes to be “free from unjust, oppressive or absurd consequences.”
  
Summary


We conclude that § 339.100.5 does not require us to revoke Rayford’s license.  

SO ORDERED on November 19, 2007.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�The MREC filed a motion to stay the discipline imposed by its May 4, 2007, order pending our determination, which we granted on June 7, 2007.


�Section A, H.B. 1339, 93rd Mo. Gen. Assem., 2nd Reg. Sess. (2006 Mo. Laws 233, 238); Mo. Const. art. III, § 29.  


�Section 339.100.6.  Statutory references are to RSMo Supp. 2006, unless otherwise noted.
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�Nicolai v. City of St. Louis, 762 S.W.2d 423, 426 (Mo. banc 1988).  


�Section A, S.B. 60, 79th Mo. Gen. Assem., 1st Reg. Sess. (1977 Mo. Laws 658, 718).


�MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1161 (11th ed. 2004).


�Section 556.026, RSMo 2000.  


�Section 565.021.1, RSMo 2000.  


�The distinction in § 559.010, RSMo 1969, from “other kinds of murder” is a reference to the preceding section, § 559.010, RSMo 1969.  That statute defined first degree murder to include deliberation.  Deliberation means a cool and deliberate state of mind.  Premeditation is any thought beforehand, however brief.  State v. Wood, 596 S.W.2d 394, 400 (Mo. banc 1980).


�State v. Mannon, 637 S.W.2d 674, 678 (Mo. banc 1982) (overruled on other grounds State v. Clark, 652 S.W.2d 123 (Mo. banc 1983)).    


�Id.  


�State v. Clark, 652 S.W.2d 123, 126 (Mo. banc 1983).


�Tr. at 26.  


�Lawson v. Ford Motor Co., 217 S.W.3d 345, 349 (Mo. App., E.D. 2007).


�Wilkes v. Missouri Highway & Transp. Comm'n, 762 S.W.2d 27, 28 (Mo. banc 1988) (citations omitted).


�State ex rel. Webster v. Myers, 779 S.W.2d 286, 290 (Mo. App., W.D. 1989).


�Section 339.100.2(20).  We contrast a licensee with a license applicant who, by definition, has never obtained a right to practice the profession.  


�Roberts v. McNary, 636 S.W.2d 332, 335 (Mo. banc 1982).


�State Bd. of Registration for the Healing Arts v. Boston, 72 S.W.3d 260, 264-65 (Mo. App., W.D. 2002). 


�Id. at 262.  


�Barbieri v. Morris, 315 S.W.2d 711 (Mo. 1958).  


� Mo. Const. Art. III, § 13.


�ARO Syss. v. Supervisor of Liquor Control, 684 S.W.2d 504, 507-08 (Mo. App., E.D. 1984).  We emphasize that the constitutionality of § 339.100.5 is not ours to decide.  Sprint Communications Co. v. Director of Revenue, 64 S.W.3d 832, 834 (Mo. banc 2002).  


�Mo. Const. art. III, § 13.


�Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).


�State ex rel. May Dep't Stores Co. v. Weinstein, 395 S.W.2d 525, 527 (Mo. App., St.L. 1965).


�Section 339.100.5’s effective date.


�Watkins v. State Bd. of Regis’n for the Healing Arts, 651 S.W. 2d 582, 583-84 (Mo. App., W.D. 1983).  


�Id.


�Meuschke v. Jones, 134 S.W.3d 783, 789 (Mo. App., W.D. 2004).  


�Hyde v. City of Columbia, 637 S.W.2d 251, 263 (Mo. App., W.D. 1982).
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