Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF REVENUE,
)



)



Petitioner,
)




)


vs.

)

No. 07-0929 RL



)

DAVID M. RAY, d/b/a 
)

PREFERRED AUTO SALES, 
)




)



Respondent.
)

DECISION 


We dismiss the Director of Revenue’s (“the Director”) complaint seeking to discipline the motor vehicle license of David M. Ray, d/b/a Preferred Auto Sales.  We do not have jurisdiction over the complaint once the license has expired.   
Procedure


The Director filed a complaint on June 7, 2007, seeking this Commission’s determination that Ray’s license is subject to discipline.


This Commission convened a hearing on the complaint on November 16, 2007.  Senior Counsel David Bechtold represented the Director.  No one appeared on behalf of Ray.


On April 1, 2008, we ordered the Director to supplement the record with evidence showing that Ray’s license was still current or otherwise show cause why we should not dismiss this case for lack of jurisdiction.  The Director responded on April 9, 2008.  
Finding of Fact


Ray was licensed as a motor vehicle dealer for 2006 and 2007.  Ray’s motor vehicle dealer license expired on December 31, 2007.
Conclusions of Law

I.  Explanation of Finding of Fact as to Licensure

Petitioner’s Exhibit 1 shows that the designated expiration date of Ray’s license was December 31, 2007.  On April 1, 2008, we ordered the Director to supplement the record with evidence showing that Ray’s license was still current or otherwise show cause why we should not dismiss this case for lack of jurisdiction.  The Director’s counsel responded with a letter stating that Ray did not renew his license for the year 2008 and that a computer printout is attached showing that the license expired at the end of 2007.  Statements of counsel are not evidence,
 and the computer printout is unauthenticated.  We do not consider unauthenticated exhibits as evidence.
  However, because the exhibit shows that the license was due to expire on December 31, 2007, and there is no evidence to the contrary, we have found that the license expired on December 31, 2007.  There is no evidence that the license was renewed or that Ray currently holds a license.  
II.  Jurisdiction
Although neither party has challenged our jurisdiction, we must determine if we have jurisdiction over any complaint before us.
  The Director has the burden of proof.
  Subject matter jurisdiction exists before an administrative agency only when the agency has the right to 
determine the controversy at issue or grant the relief requested.
  Jurisdiction is derived from law and cannot be conferred by waiver or consent of the parties.
  Any order by an administrative agency acting without subject matter jurisdiction is void.
  “When an event occurs that makes a [tribunal’s] decision unnecessary or makes granting effectual relief by the [tribunal] impossible, the case is moot and generally should be dismissed.”
  
Section 301.559.2, RSMo 2000,
 provides for the expiration of motor vehicle dealer licenses that the licensee fails to renew:

All dealer licenses shall expire on December thirty-first of each year.  The department shall notify each person licensed under sections 301.550 to 301.573 of the date of license expiration 
and the amount of the fee required for renewal.  The notice shall be mailed at least ninety days before the date of license expiration to the licensee’s last known business address.
This Commission has previously ruled that we do not have jurisdiction to discipline an expired motor vehicle dealer license.
  Section 301.562.2 gives the Director the authority to file a complaint only against “any holder” of a motor vehicle dealer license: 
The department may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license issued under sections 301.550 to 301.573 for any one or any combination of the following causes[.]

Section 301.562.3 gives the Director several courses of action to take after we have found that the grounds for disciplinary action have been met:  
Any such complaint shall be filed within one year of the date upon which the department receives notice of an alleged violation of an applicable statute or regulation.  After the filing of such complaint, the proceedings shall be conducted in accordance with the 
provisions of chapter 621, RSMo.  Upon a finding by the administrative hearing commission that the grounds, provided in subsection 2 of this section, for disciplinary action are met, the department may, singly or in combination, refuse to issue the person a license, issue a private reprimand, place the person on probation on such terms and conditions as the department deems appropriate for a period of one day to five years, suspend the person’s license from one day to six days, or revoke the person’s license for such period as the department deems appropriate.  The applicant or licensee shall have the right to appeal the decision of the administrative hearing commission and department in the manner provided in chapter 536, RSMo. 

All except one of the options are actions taken against the license:  reprimand, probation, suspension, or revocation.  Therefore, the expiration of the license renders the Director’s complaint moot because there is no longer a license against which the Director can take any of these actions. 

Summary


We dismiss the complaint for lack of jurisdiction.  

SO ORDERED on April 21, 2008.



________________________________



JOHN J. KOPP  



Commissioner
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