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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-1594 BN



)

WILLIAM E. RAY,

)




)



Respondent.
)

DECISION


We grant the State Board of Nursing’s (“the Board”) motion for summary decision.
  William E. Ray is subject to discipline because he was incompetent, grossly negligent, and violated a professional trust.  
Procedure


On August 24, 2010, the Board filed a complaint seeking to discipline Ray’s license.  After several failed attempts to serve Ray, Ray was served with our notice of complaint/notice of hearing on June 25, 2011 by certified mail.  Ray did not file an answer.  On September 19, 2011, the Board filed a motion for summary decision.  We gave Ray until October 5, 2011 to respond, but he did not. 


The Board cites the request for admissions that was served on Ray on August 10, 2011.  Ray did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a 
request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se.
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  
Findings of Fact

1. Ray was registered by the Board as a registered professional nurse (“RN”).  His license was current and active and was so at all relevant times.
2. Ray was employed as an RN at Bothwell Regional Health Center (“Bothwell”) in Sedalia, Missouri.
3. Ray had unexcused absences on the following dates:  August 28, 2008, August 29, 2008, September 20, 2008, and November 6, 2008.  

4. On September 15, 2008, patient W.J.U. was admitted with an allergic reaction.  The physician ordered W.J.U to receive Epinephrine IM (intramuscular).  This order was noted in the patient’s chart.  Ray failed to follow the orders and instead administered W.J.U. Epinephrine IV (intravenous).  
5. On October 29, 2008, Ray was caring for patient H.G.S.  The physician orders said H.G.S. was to receive Diflucan 400 mg IVPB (intravenous piggyback) once daily.  These orders were noted on the patient’s chart.  Ray failed to check H.G.S.’s chart and did not administer this medication to H.G.S.  
6. Bothwell has policies and procedures for patients with hypoglycemia.
  

7. On November 19, 2008, Ray was caring for patient R.A.C.  R.A.C.’s blood glucose level had fallen below 60 mg/dl.
  When a person’s blood glucose level falls below 60 mg/dl it is called hypoglycemia.  
8. Ray administered R.A.C. amp D50 IV
 to increase the patient’s blood glucose level.  Doing so raised the patient’s blood glucose to around 200, which is higher than the normal range.  This was against Bothwell’s policy and procedure for a patient with hypoglycemia.  

9. Ray was terminated from Bothwell on December 1, 2008.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden to prove facts for which the law allows discipline.
  We may decide this case without a hearing if the Board establishes facts that entitle it to a favorable decision and Ray does not raise a genuine issue as to such facts.
  

Ray admitted facts and that those facts authorize discipline.  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.
The Board alleges that there is cause for discipline under § 335.066.2:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 
his or her certificate of registration nor authority, permit or license for any one or any combination of the following causes:

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence[.]
Professional Standards – Subdivision (5)


The Board alleges Ray’s conduct constituted incompetency, misconduct, and gross negligence in the performance of the functions or duties of a nurse.  

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being.”
  The disciplinary statute does not state that licensees may be subject to discipline for “incompetent” acts.  Although a licensee may be guilty of repeated instances of gross negligence and other violations of the standards of practice, that is not necessarily sufficient to establish incompetency unless the acts flowed from the licensee’s incompetence, that is, being unable or unwilling to function properly as a nurse.  An evaluation of incompetency necessitates a broader-scale analysis, one taking into account the licensee’s capacities and successes.
  Ray repeatedly failed to follow physician orders with patients W.J.U. and H.G.S.  Ray also failed to follow Bothwell’s procedures with patient R.A.C. His behavior shows that he did possess a state of being for an unwillingness to adhere to the standards of his profession.  Therefore, we find there was incompetency.  


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  The Board provides no evidence that any of Ray’s acts were intentional.  Therefore, we find no misconduct.  


In a statute setting forth causes for disciplining professional engineers and which is identical to § 335.066.2(5), the Court of Appeals defined “gross negligence” as follows:

The Commission defined the phrase in the licensing context as “an act or course of conduct which demonstrates a conscious indifference to a professional duty.”  This definition, the Commission found, requires at least some inferred mental state, which inference may arise from the conduct of the licensee in light of all surrounding circumstances.  Appellants have posited a definition purportedly different that would define the phrase as “reckless conduct done with knowledge that there is a strong probability of harm, and indifference as to that likely harm.”  We are not persuaded that the two definitions are in fact different.  An act which demonstrates a conscious indifference to a professional duty would appear to be a reckless act or more seriously a willful and wanton abrogation of professional responsibility.6  The very engineer would appear to make evidence to him the probability of harm from his conscious indifference to professional duty and conscious indifference includes indifference to the harm as well as to the duty.

Footnote 6: Sec. 562.016.4 RSMo 1986, defines “reckless” in the criminal context as when a person “disregards a substantial and unjustifiable risk that circumstances exist or that a result will follow and such disregard constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  We do not note any substantial difference between that definition and the Commission definition of gross negligence, except the latter is shorter.  


There is an overlap between the required mental state for misconduct and for gross negligence to the extent that misconduct can be shown for the licensee’s “indifference to the natural consequences” of his or her conduct and that gross negligence requires the licensee’s conscious indifference to a professional duty or standard of care.  Nevertheless, proving 
misconduct does not necessarily prove gross negligence because to prove gross negligence the Board must establish the professional duty or standard of care from which the licensee deviated.  
As an RN, Ray had a professional duty to follow physician orders.  Ray failed to do so when he failed to follow physician orders.  The requirement to follow physician orders in this case was simple and easy.  Failing to follow physician orders placed patients’ health at risk and showed an extreme sense of apathy.  Thus, the failure to follow simple, easy physician orders in this case is an act so egregious that is constituted gross negligence.  
Violation of Professional Trust – Subdivision (12)


The Board alleges that Ray’s conduct violated the relationship of professional trust or confidence with Ray’s employer and patients.  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  As an RN, Ray developed a professional trust with his patients and with Bothwell.  This trust required Ray to follow physician orders, which Ray failed to do.  We agree that Ray’s conduct was a violation of professional trust. 
Summary


Ray is subject to discipline under § 335.066.2(5) and (12).  We cancel the hearing.

SO ORDERED on October 28, 2011.


________________________________



SREENIVASA RAO DANDAMUDI


Commissioner

�The Board refers to it as “summary disposition.”  Our rules refer to “summary decision” instead of summary determination or disposition.  Regulation 1 CSR 15-3.446(6).  


�Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  


�Linde v. Kilbourne, 543 S.W.2d 543, 545-46 (Mo. App., W.D. 1976).  


�Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  


�RSMo 2000.  Statutory references, unless otherwise noted, are to RSMo Supp. 2010.


�The Board does not provide us with the specific policies and procedures.


�The Board does not provide what this stands for.  


�The Board does not provide what this stands for.


	�Section 621.045.  


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�Regulation 1 CSR 15-3.446(6)(A).


�Kennedy v. Missouri Real Estate Commission, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  


�Tendai v. Missouri State Bd. of Regis’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005).  


�293 S.W.3d 423 (Mo. banc 2009).  


�Id. at 435.


�Id. at 436.


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


�Duncan v. Missouri Bd. For Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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