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State of Missouri
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)


vs.

)

No. 03-2374 PO




)

CURTIS T. RATLIF,

)




)



Respondent.
)

DECISION


The Director of Public Safety (“Director”) may discipline Curtis T. Ratliff for committing criminal offenses.  

Procedure


On December 23, 2003, the Director filed a complaint, which we allowed him to amend by interlineation on February 17, 2004.  We convened a hearing on the amended complaint on May 21, 2004.  Assistant Attorney General David F. Barrett represented the Director.  Ratliff agreed through counsel to submit the case on stipulated exhibits.  The last written argument was due on July 6, 2004.  

Findings of Fact

1. Ratliff holds a peace officer license that is, and was at all relevant times, current and active.  

2. On October 15, 2002, Ratliff drove his motor vehicle into the back of a tractor-trailer.  He sustained physical injuries, including one to his head.  Emergency personnel found him confused and incoherent, denying that he had wrecked his vehicle.  He smelled strongly of alcohol.  His blood alcohol content was .252% and he was under the influence of alcohol.  

3. Based on that incident, Ratliff pled guilty in the municipal division of the 

St. Louis County circuit court to driving while intoxicated in violation of St. Louis County, Mo., Rev. Ord. § 1212.010. The court suspended imposition of sentence and placed Ratlif on two years of probation.   

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 621.045.2.
  The Director has the burden of proving that Ratlif committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

A.  Criminal Offenses

The Director cites § 590.080.1(2), RSMo Supp. 2003, which allows discipline if Ratlif:

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]

The Director argues that Ratlif committed an offense under § 577.012.1, which provides:

A person commits the crime of “driving with excessive blood alcohol content” if such person operates a motor vehicle in this state with ten-hundredths of one percent or more by weight of alcohol in such person’s blood.

Because Ratlif drove with .252% by weight of alcohol in his blood, he committed the offense of driving with excessive blood alcohol content under § 577.012.1.  

The Director also argues that Ratlif committed an offense under § 577.010.1, which provides:

A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.

Section 577.001.2 defines an intoxicated condition:

As used in this chapter, a person is in an “intoxicated condition” when he is under the influence of alcohol, a controlled substance, or drug, or any combination thereof. 

The stipulated records are unclear as to whether Ratlif’s behavior was caused by alcohol or injuries from his wreck.    

We have found that Ratlif drove while “under the influence of alcohol” because he entered a plea of guilty to a violation of St. Louis County, Mo., Rev. Ord. § 1212.010. which provides:

No person shall operate a motor vehicle while (a) under the influence of alcohol . . to such extent as to impair the person of full possession of normal faculties.  

(Emphasis added.)  Ratlif’s guilty plea is an admission that he committed that conduct.  Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  Ratliff stipulated to that guilty plea and does not attempt to explain away his admission.  Moreover, his blood alcohol was more than twice the level allowed by statute at the time.
  Accordingly, we have found that Ratlif operated a motor vehicle while under the influence 

of alcohol.  We conclude that he committed the offense of driving while intoxicated under 

§ 577.010.1.  

B.  Violation of Regulation

The amended complaint also cites § 590.080.1(6), RSMo Supp. 2003, which allows discipline if Ratlif:

[h]as violated a provision of this chapter or a rule promulgated pursuant to this chapter. 

The Director argues that Ratlif violated Regulation 11 CSR 75-13.090, which provides: 

(2) As used in section 590.080.1, RSMo: 

(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.

*   *   *

(3) Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer licensee who:

*   *   *

(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed. 

However, a licensee is subject to discipline only on the basis of grounds prescribed by statute.  Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986). Generally, to “commit” an offense under § 590.080.1(2) means “to carry into action deliberately : PERPETRATE.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 231 (10th ed. 1993). Specifically, to “commit” an offense under § 577.010 is expressly defined in that statute:  “he operates a motor vehicle while in an intoxicated or drugged condition.”  The regulation attempts to expand that offense by replacing it with evidence that might, but does not necessarily, establish it:  conviction, finding of guilt, and even a guilty plea.  The Director cannot change the statutes by passing a regulation.  Fehrman v. Blunt, 825 S.W.2d 658, 660 (Mo. App., E.D. 1992).  We must apply the statutes as we find them.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204 (Mo. banc 1990). 

Further, we have found no statutory authority for Regulation 11 CSR 75-13.090.  That regulation cites as authority only § 590.080, which, as quoted above, allows discipline for violation of a rule published under “this chapter'” – not “this section.”  Section 590.080 contains no grant of rulemaking authority itself; it only allows discipline under authority granted elsewhere in Chapter 590.

We find no such authority.  Before August 28, 2001, § 590.123, RSMo 2000, granted the Director plenary rulemaking power “to effectuate the purposes of this chapter,” but the General Assembly repealed that statute before the effective date of Regulation 11 CSR 75-13.090.  H.R. 80, 92nd Gen. Assem., 1st Sess. (2001 Mo. Laws 299); Mo. Const. art. III, § 29.  After August 28, 2001, § 590.030.5(1) grants rulemaking power to the Director, but specifically for mandatory law enforcement continuing education only.  Our review of the statutes reveals no other rulemaking power under which § 590.080.1(6) applies.  

Therefore, Ratlif is not subject to discipline under § 590.080.1(6), RSMo Supp. 2003.

C.  Mitigation

The parties also stipulated that Ratlif has been returned to full duty as a commissioned police officer with the St. Louis County Police Department, assigned to non-patrol duties, and to the admission of a report describing Ratlif’s progress in substance abuse.  Under the parties’ stipulation, we have made that evidence part of the record, on which the Director shall decide the appropriate degree of discipline under § 621.110.  The only issue before us is whether the Director may discipline Ratlif.  

Summary


We conclude that the Director may discipline Ratlif under § 590.080.1(2), RSMo Supp. 2003.  Ratliff is not subject to discipline under § 590.080.1(6), RSMo Supp. 2003.  


SO ORDERED on July 19, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�And more than three times the present limit under § 577.012.1, RSMo Supp. 2003.  
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