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State of Missouri
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)
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vs.
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)

SUPERVISOR OF ALCOHOL AND
)

TOBACCO CONTROL,
)




)



Respondent.
)

DECISION


Vicki J. Randolph (“Randolph”) is not subject to discipline.  The Supervisor of Alcohol and Tobacco Control (“the Supervisor”) did not prove that Randolph’s employee violated a regulation by failing to prevent, suppress or report a violent quarrel, disorder, brawl, fight or other improper or unlawful conduct of any person upon the licensed premises.
Procedure


On March 14, 2005, Randolph filed a complaint appealing the Supervisor’s decision imposing discipline.  On July 18, 2005, we held a hearing on the complaint.  Assistant Attorney General David Barrett represented the Supervisor.  Randolph appeared by telephone and represented herself.  The matter became ready for our decision on October 17, 2005, when Petitioner’s brief was due.

Findings of Fact

1. Randolph did business as The Cowboy at 105 E. Des Moines, Wayland, Clark County, Missouri.  Randolph holds a retail liquor by the drink – resort license.  Her license was current and active at all relevant times.
2. Bill Jones owned the building that Randolph leased for The Cowboy.  Jones performed maintenance work on his building.  Jones would “cover for” Randolph occasionally if she had to run an errand; she never paid him.  Jones was not Randolph’s employee.
3. On June 12, 2004, Brenda Gail was working at The Cowboy.  Jones was there as a  patron.
4. On June 12, 2004, a patron who was never identified (“the Patron”) was going in and out of the front door, and Jones objected because the air conditioning was running.  There was also a dispute between the two over a pool game.  There was a verbal argument between Jones and the Patron.  Jones and the Patron left the building.
5. Gail did not know what took place outside The Cowboy.  She did not report anything to law enforcement authorities.
6. On June 12, 2004, the Patron and his girlfriend, Stacy Ball, telephoned the Clark County Sheriff’s Department (“the Sheriff’s Department”) to file an assault complaint.
7. The Sheriff’s Department forwarded its report entitled the “Wayland Bar Incident” to the Supervisor’s agent, John Van Meter, who investigated.  Van Meter spoke with Randolph and Gail.
8. In October 2004, Randolph had a heart attack and heart surgery.  Randolph sold The Cowboy to Veronica Hamlet.

9. On February 10, 2005, the Supervisor mailed his discipline order to Randolph.
10. On March 14, 2005, Randolph appealed the Supervisor’s order to this Commission.

Conclusions of Law 

I.  Jurisdiction


In his answer, the Supervisor asks us to dismiss this case for lack of jurisdiction, citing his own Regulation 11 CSR 70-1.010(4)(B):

(B) The supervisor of liquor control has the authority to suspend or revoke licenses.  The alleged violator is given notice to appear before the supervisor to answer the charges made in writing against him/her.  Any person aggrieved by official action of the supervisor of liquor control affecting the licensed status of a person subject to the jurisdiction of the supervisor of liquor control, including refusal to grant, the grant, the revocation, the suspension or the failure to renew a license, may seek a determination by the Administrative Hearing Commission, pursuant to the provisions of section 621.045, RSMo.  Notice of appeal must be filed with the Administrative Hearing Commission within thirty (30) days after the decision of the supervisor of liquor control is placed in the United States mail or within thirty (30) days after the decision is delivered, whichever date is earlier.
(Emphasis added.)  This provision limiting a licensee’s time to file an appeal is not found in the statute giving us jurisdiction over these cases, § 311.691:

Any person aggrieved by official action of the supervisor of liquor control affecting the licensed status of a person subject to the jurisdiction of the supervisor of liquor control, including the refusal to grant, the grant, the revocation, the suspension, the warning, the probation, the imposition of a civil penalty or the failure to renew a license, may seek a determination thereon by the administrative hearing commission pursuant to the provisions of sections 621.045, RSMo, and it shall not be a condition to such determination that the person aggrieved seek a reconsideration, a 
rehearing, or exhaust any other procedure within the office of the supervisor of liquor control.

We find no 30-day limitation in Chapters 311 or 312.  There is no such limitation in § 621.045.
  Therefore, the Supervisor is attempting to limit our jurisdiction without statutory authority to do so.  This Commission’s jurisdiction is conferred by the legislature.
  “Rules are void if they are beyond the scope of the legislative authority conferred upon the state agency or if they attempt to expand or modify the statutes.”
  The Supervisor’s regulation limiting our jurisdiction to those licensees who file within thirty days of his decision is both beyond his authority as set forth in 
§ 311.660 and an attempt to modify the statutes.  To that extent, we find that the regulation is void.  We must not apply regulations that are contrary to the statutes.


We have jurisdiction to hear Randolph’s complaint under §§ 621.045 and 311.691.
II.  Cause for Discipline


The Supervisor has the burden to prove that Randolph’s employee committed an act for which the law allows discipline.
  The Supervisor argues that there is cause for discipline under 
§ 311.660, which states:
The supervisor of liquor control shall have the authority to suspend or revoke for cause all such license; and to make the following regulations[:]
*   *   *


(6) Establish rules and regulations for the conduct of the business carried on by each specific licensee under the license, and such rules and regulations if not obeyed by every licensee shall be grounds for the revocation or suspension of the license[.]

The Supervisor argues that Randolph violated 11 CSR 70-2.130:

(13) Improper Acts.


(A) At no time, under any circumstances, shall any licensee or his/her employees immediately fail to prevent or suppress any violent quarrel, disorder, brawl, fight or other improper or unlawful conduct of any person upon the licensed premises . . . .

(B) In the event that a licensee or his/her employee knows or should have known, that an illegal or violent act has been committed on or about the licensed premises, they immediately shall report the occurrence to law enforcement authorities and shall cooperate with law enforcement authorities and agents of the Division of Liquor Control during the course of any investigation into an occurrence.

A.  Liability for Jones’ Conduct

The licensee is liable for her employee’s conduct.
  The Supervisor’s regulations do not define the term “employee.”  When words are not defined, we determine their intent and meaning by considering them in their context and in keeping with the provisions of law of the same or similar subject matter when such provisions shed light on their meaning.  This is so even though the provisions are found in different places and were enacted at different times.
  Section 287.020.1 defines an employee as “every person in the service of any employer[.]”  A court interpreted this statute to mean “controllable service . . . whether the company had the right to control the manner in which [employee] performed the work.”
 


Randolph testified that Jones was not her employee.  She did not pay him or have control over his actions.  Whatever authority he may have been perceived to hold as owner of the 
building, he had no authority in relation to Randolph’s liquor license.  Randolph cannot be held liable for any failure of Jones to suppress or report a violent act.
B.  Liability for Gail’s Conduct


Gail was Randolph’s employee.  Randolph is liable for Gail’s conduct under Regulation 11 CSR 70-2.140(1).
1.  Failure to Suppress a Violent Quarrel


In order for us to find a violation of 11 CSR 70-2.130(13)(A), the Supervisor had the burden to prove that Gail failed to prevent or suppress a violent quarrel, disorder, brawl, fight or other improper or unlawful conduct.  The Supervisor’s evidence in this case is weak and contradictory.  The Supervisor’s only witness other than Randolph was Van Meter.  Van Meter had no personal knowledge of what took place on June 12, 2004, at The Cowboy.  He testified as to what Gail told him and what Gail told him that someone else had told her.  Randolph was not at The Cowboy that night, and her testimony is based solely on what she was told by Gail and Jones.  No one who was at The Cowboy on June 12, 2004, testified at the hearing.

We are able to make a finding that there was a verbal argument between Jones and the Patron, but there was no allegation that anything in the nature of a “violent quarrel, disorder, brawl or fight” took place in The Cowboy.  It is undisputed that Jones and the Patron left the building.  As we discuss later, Gail did not see or know what occurred after that.  We find that Gail did not fail to prevent or suppress a violent quarrel, disorder, brawl, fight or other improper or unlawful conduct.

The Supervisor has failed to meet his burden of proving that Randolph is subject to discipline for violating 11 CSR 70-2.130(13)(A).
2.  Failure to Report a Violent Act
a.  Violent Act

There are questions of fact as to whether there was an altercation and where it took place.  Van Meter did not witness a physical altercation between Jones and the Patron.  Van Meter spoke with Gail, who also did not witness a physical altercation.  The Supervisor offered an unsigned, uncertified copy of an assault report from the Sheriff’s Department.  The report does not refer to The Cowboy by name, but to the “bar in Wayland.”
  The report names Jones, but only identifies the Patron as Stacy Ball’s boyfriend.  The report, based on information from the Patron, states:  “The two gentlemen went outside, and a pushing match began.”
  We admitted the Sherriff’s report in evidence, but we can choose whether to believe the hearsay statements made to the officer by the Patron that are contained in the report.
  Randolph testified that Jones told her that there was no physical altercation between Jones and the Patron.  Although Gail had not followed Jones and the Patron out of the building and had no personal knowledge of what happened outside, Randolph testified that Gail told her no physical altercation took place between Jones and the Patron to her knowledge.

Randolph testified:


Q:  All right. Was there anything else [Gail] told you that you think the Commissioner ought to know about?

A:  Yes, she did.  She stated to me that there was no physical altercation, there was a verbal disagreement over the door being open due to the air-conditioning being on.  The gentleman had been asked to keep the door shut because of the air.  It was very hot that day.

And they went outside and discussed it.  And she said due to the eyewitnesses that were outside at the time, there was no physical altercation and that she didn’t feel that there had been a need to contact law enforcement because the issue had been taken care of.   The gentlemen had shook hands and agreed that there was no further problems.

Q:  Who did she say were the eyewitnesses?

A:  I believe Cody Richly, Sharon Richly, and those were the two that she mentioned.  I do not know who else was outside.  They think that there wasn’t a problem, there was no need to call law enforcement.  There had been no physical altercation.

Q:  Do you know this fellow, Bill Jones?

A:  Yes, I do.

Q:  Have you discussed this incident with him?

A:  Yes.  I did.

Q:  What did he tell you about the incident?

A:  He told me basically the same thing that Brenda Gail told me, that there had been no physical altercation, he had asked the gentleman to shut the door several times, and he would not keep it shut.  He kept opening it and leaving it open, and [Jones] explained to him that the air conditioner was on and that he needed to keep it shut.

And he wouldn’t do that, so they went outside and discussed it and apparently had a little disagreement verbally and then shook hands upon it.  And to my knowledge that was the end of the situation.


The evidence submitted as to whether an altercation took place consists of inconsistent hearsay statements.  The Supervisor has offered insufficient proof for us to find that any violent quarrel, disorder, brawl, fight or other improper or unlawful conduct took place between Jones and the Patron.
b.  On or About the Licensed Premises


The only evidence of the location of the alleged altercation comes from the Supervisor’s question to his agent:


Q:  And is it a fact that at some point in time, apparently these folks went out in the parking lot and engaged in some sort of physical altercation?

A:  That’s true.

The Sherriff’s report refers to the location only as “outside.”


The Supervisor has offered insufficient proof for us to find that any altercation took place on or about The Cowboy’s premises.
c.  Employee Knew or Should Have Known


The Supervisor argues that Gail knew or should have known of an altercation and should have reported it to law enforcement authorities.  Although we do not have enough evidence to find that an altercation occurred on or about the licensed premises, we will address this allegation.


Gail did not see an altercation between Jones and the Patron.  Van Meter testified:


Q:  And was Ms. Gail aware of that physical altercation, from what she told you?

A:  She was aware that there had been some dispute outside.  To the extent of that, she didn’t know.

Q:  Did she observe anybody to have any injuries?

A:  To my knowledge she did not.

He also testified:


Q:  Did [Gail] describe anything that she saw, any sort of altercation between the parties?

A:  No, she didn’t.  She didn’t actually see an actual assault.


The Supervisor has offered insufficient proof for us to find that Gail knew or should have known of any violent act that triggered a reporting requirement.  According to Randolph, Gail told her that there was no physical altercation to report.

C.  Liability for Randolph’s Conduct


Randolph was not at The Cowboy on June 12, 2004.  Randolph testified that Gail and Jones told her that there had been no physical altercation that night.  Thus, Randolph had no obligation to report anything to the local authorities.


The Supervisor has failed to meet his burden of proving that Randolph is subject to discipline under § 311.660 for violating 11 CSR 70-2.130(13)(B).
Summary

Randolph is not subject to discipline under § 311.660.

SO ORDERED on November 10, 2005.



________________________________



JUNE STRIEGEL DOUGHTY


Commissioner

	�In her complaint, Randolph asserts that she has not worked since her illness and will not be returning to work.


	�But the Supervisor accepts our jurisdiction in his proposed findings of fact and conclusions of law when he states: “This Commission has jurisdiction in this case pursuant to § 311.691 RSMo. and the provisions of Chapter 621 RSMo.” 





	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�There is a 30-day appeal provision in § 621.120 for an applicant who has been refused a license, but no time limit in licensee discipline cases.


	�Missouri Dep’t of Soc. Servs. v. NME Hospital, 11 S.W.3d 776, 779-80 (Mo. App., W.D. 1999).


	�Brown v. Melahn, 824 S.W.2d 930, 933 (Mo. App., E.D. 1992).


	�Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).


	�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).


	�Regulation 11 CSR 70-2.140(1).


	�Cates v. Webster, 727 S.W.2d 901, 905 (Mo. banc 1997).


	�Hinton v. Bohling Van & Storage Co., 796 S.W.2d 87, 89 (Mo. App., E.D. 1990); see also Sisters of St. Mary v. Blair, 730 S.W.2d 614, 616-17 (Mo.  App., E.D. 1987) (an employer has control over personnel matters of an employee).


	�Resp. Ex. C.


	�Id.


	�See Cannon v. Director of Revenue, 895 S.W.2d 302, 306 (Mo. App., E.D. 1995) (one of the dangers of submitting a case on the record is that there will be contradictions in the record itself or in testimony).


	�Tr. at 22-24.


	�Tr. at 12.


	�Id. at 12-13.


	�Id. at 11.
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