Before the

Administrative Hearing Commission

State of Missouri

KIRK QUIGLESS, D.D.S.,
)



)



Petitioner,
)




)


vs.

)

No.  07-2000 AF



)

MISSOURI DENTAL BOARD,
)




)



Respondent.
)

DECISION

We deny the application for reasonable fees and expenses of Kirk Quigless, D.D.S. (“the application”) because he has not shown that he is a “party” entitled to relief.
Procedure


On December 12, 2007, Quigless filed the application for attorney fees expended in the case of Missouri Dental Board v. Quigless, No. 04-1455 DB.  The Missouri Dental Board (“the Board”) filed an answer in which it denies all the allegations made in the application.  We held a hearing on July 7, 2008.  Elbert Dorsey represented Quigless.  Nanci R. Wisdom represented the Board.  The case become ready for our decision on September 8, 2008, when the Board's brief was due.

Findings of Fact


1.
On November 1, 2004, the Missouri Dental Board filed a complaint seeking cause to discipline Quigless under his dentistry license.  

2.
On November 1, 2004, Quigless owned Smiles Team of Missouri, LLC, which did not have more than 500 employees.

3.
On November 13, 2007, the Board voluntarily dismissed its complaint without prejudice before we held a hearing on the complaint.

Conclusions of Law


We have jurisdiction to hear the application.
  Quigless seeks an award of reasonable fees as a “prevailing party” under §§ 536.085 and 536.087.
  Section 536.087 provides:

1.  A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust. 

*   *   *

3.  A party seeking an award of fees and other expenses shall, within thirty days of a final disposition in an agency proceeding or final judgment in a civil action, submit to the court, agency or commission which rendered the final disposition or judgment an application which shows that the party is a prevailing party and is eligible to receive an award under this section[.]
(Emphasis added.)


A litigant prevails when it “obtains a favorable order, decision, judgment, or dismissal in a civil action or agency proceeding[.]”
  This includes a party who obtains the voluntary 
dismissal of a groundless complaint.
  But not all who prevail qualify as a “party” for purposes of § 536.087.  “The statutes were designed ‘to encourage relatively impecunious private parties to challenge abusive or unreasonable government behavior by relieving such parties of the fear of incurring large litigation expenses.’  They were enacted to eliminate for the average person the financial disincentive to challenge unreasonable government actions.”
   


Section 536.085(2) defines a “party” as:
 (a) An individual whose net worth did not exceed two million dollars at the time the civil action or agency proceeding was initiated[.]
In a case involving a professional license sought by an individual, “[a]n applicant for expenses and fees must allege and prove that his financial net worth did not, at the time the action was initiated, exceed the dollar figure . . . in § 536.085(2)(a).”


Quigless failed to either allege in his application or provide proof in the record of his individual net worth at the time the Board filed its complaint in the underlying case.  Also, Quigless did not provide any argument addressing the net worth issue at the hearing or in his written brief.  

Quigless has failed to meet his burden to prove that he had the net worth required to show that he is a party.  Therefore, Quigless failed to prove that he met § 536.085(2)’s definition of a “party” who can apply for reasonable fees and expenses under § 536.087.  Accordingly, we deny the application.
Summary


Quigless failed to prove that he met the test of net worth that § 536.085(2) imposes to be considered a “party” who can apply for reasonable fees and expenses under § 536.087.


SO ORDERED on October 30, 2008.



________________________________



DOUGLAS M. OMMEN       


Commissioner

�We had scheduled Quigless' reply brief to be filed September 23, 2008, but none was due because the Board did not file a brief.  


�Section 536.087.  Statutory references are to RSMo 2000.


�Quigless claims $36,090 itemized in an invoice attached to the application.  Quigless makes no claim for “reasonable expenses.”


	�Section 536.085(3).


�Greenbriar Hills Country Club v. Director of Revenue, 47 S.W.3d 346, 353 (Mo. banc 2001).


	�Hernandez v. State Bd. of Registration for the Healing Arts, 936 S.W.2d 894, 902 (Mo. App., W.D. 1997) (citations omitted).


	�Melahn v. Otto, 836 S.W.2d 525, 528 (Mo. App., W.D. 1992) (citations omitted).
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