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)
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)

DIRECTOR OF REVENUE,
)




)
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)

DECISION


Louis A. and Charlotte A. Queensen are liable for Missouri income tax deficiencies for 1998, 2002, and 2003.  We have adjusted the amount of their subtractions for interest on obligations of the United States.     
Procedure


On November 10, 2004, the Queensens appealed the Director’s final decisions assessing Missouri income tax for 1998, 2002, and 2003.  We held a hearing on March 10, 2005.  The Queensens represented themselves.  Joyce Hainen represented the Director.  

Findings of Fact

The Annuity

1.  Louis Queensen (“Queensen”) is a retiree from the federal government, after almost 28 years of service.  

2.  During his employment with the federal government, Queensen made contributions to a retirement annuity with the federal government.  His contributions were invested in United States government securities.  Queensen now receives payments from the annuity.  
1998

3.  The Queensens timely filed a 1998 Missouri income tax return.  They reported a subtraction of $213 for interest from United States government obligations, a pension exemption of $6,000, and Missouri income tax liability of $551.  
4.  On April 8, 2001, the Queensens filed an amended 1998 Missouri income tax return, reporting:  


Louis
Charlotte
Total

Federal adjusted gross income
$31,387
$1,418
$32,805


(FAGI)


Total subtractions 
$18,982
$106
$19,088

Income percentages
90%
10%
100%


Pension exemption


$6,000


Standard or itemized deductions


$7,950


Federal income tax


$2,916


Exemptions 


$2,400


Total tax


None

Amount paid on original return


$1,000


Overpayment shown on original return


$449

Refund


$551

5.  The subtractions on the amended return represented amounts that the Queensens claimed were interest from exempt federal obligations.  The form instructed them to “[e]nclose a detailed list” of such amounts.  The Queensens enclosed a handwritten list of amounts claimed as subtractions:

Funds 
Total Amount 
% Excludable
Amount Excludable 

Mutual Funds:

Asset Mgr
$177
9.6
$17

Asset Mgr Inc
$97
16.5
$16

Global Balanced 
$79

31.6

$25

Spartan Inv. Gr
$602

12

$72


Spartan Gov. Ins
$249

33.3

$83

Govt Annuity
$30,344

62

$18,87

Total




$19,088
6.  On July 24, 2002, the Director refunded $659.24 to the Queensens ($551 + $108.24 in interest).  

7.  On May 12, 2004, the Director issued a notice of adjustment on the amended return, reducing Queensen’s subtractions to $107 and Charlotte’s subtractions to $106, and calculating the Queensens’ 1998 Missouri income tax as $551.  Thus, the Director determined that the previous refund of $659.24 was erroneous. 
8.  On June 23, 2004, the Director issued a notice of deficiency for 1998 as follows:  


Tax
$659.24

Additions
$32.96


Interest
$63.92


Total
$756.12

The Queensens protested the notice of deficiency.  

2002
9.  The Queensens filed a 2002 Missouri income tax return, reporting:  


Louis
Charlotte
Total

FAGI
$37,478
$2,854
$40,332

Total subtractions
$20,956
$0
$20,956

Income percentages
85%
15%
100%


Pension exemption


$6,000


Standard or itemized deductions


$9,650

Federal income tax


$3,091

Exemptions 


$4,200


Total tax


None


Estimated tax payments


$500

Refund


$500
10.  The Queensens attached a statement stating that the gross annuity was $37,476, and that the “federal govt. interest” included in that amount was $20,956.  
11.  On May 5, 2004, the Director issued a billing notice, disallowing the subtraction for interest from United States government obligations and increasing the tax to $1,083.  
12.  On May 21, 2004, in response to the Director’s billing notice, the Queensens provided the following information to the Director:


Fund Name
Income
% Excludable
Amount Excludable

Cash Reserve 
$ 678
4.7
$32


Global Reserve
$74
17.2

$13


Balanced  
$141
6.23

$9

$54

The Queensens also attached documentation showing that $43 of the excludable amount was attributable to Queensen and that $10 was attributable to Charlotte.  Due to rounding in determining the amounts attributable to each, these amounts total $53 rather than $54.  
13.  On June 23, 2004, the Director issued a notice of deficiency, assessing $1,083 in tax and $54.15 in additions, plus interest.  The Queensens protested the notice.  

14.  On October 27, 2004, the Director issued a notice of adjustment, revising the interest on exempt obligations to $43 for Louis and $10 for Charlotte, based on the information provided by the Queensens.  
15.  On November 3, 2004, the Director issued a notice of 10-day demand, assessing tax of $1,075 and additions of $53.75, plus interest.    
2003
16.  The Queensens filed a 2003 Missouri income tax return, reporting:  


Louis
Charlotte
Total

FAGI
$35,788
$2,603
$38,391

Total subtractions 
$21,296
$20
$21,316

Income percentages
85%
15%
100%


Pension exemption


$0


Standard or itemized deductions


$11,400

Federal income tax


$2,427

Exemptions 


$4,200


Total tax


None


Estimated tax payments


$750


Refund


$750

The Queensens’ FAGI included Social Security benefits of $2,832.  


17.  On April 9, 2004, the Director issued a refund of $750.  

18.  On May 5, 2004, the Director issued a billing notice, disallowing the subtraction for interest from United States government obligations and increasing the tax.  The Director issued a notice of deficiency, and the Queensens protested.  
19.  On May 21, 2004, in response to the Director’s billing notice, the Queensens provided the following information to the Director:


Fund Name
Amount Rec
% US Int
Total Excluded

Cash Reserve
$382
6.65
$25


Global Bal.
$109
24.44
$27


Balanced
$104
3.0
$3





$55

20.  On October 27, 2004, the Director issued a notice of adjustment, revising the interest on exempt obligations to $51 for Louis and $4 for Charlotte, based on the information provided by the Queensens.    
21.  On November 3, 2004, the Director issued a notice of 10-day demand, assessing tax of $932 and additions of $9.25, plus interest.    
Final Decision

22.  On October 25, 2004, the Director issued a final decision, assessing the following amounts:  

Year
Tax
Additions
Interest
Total

1998
$659.24
$32.96
$73.36
$765.56

2002
$1,083
$54.15
$71.57
$1,200.32


2003
$935
$9.25
$21.80
$963.05

The final decision is dated October 25, 2004, but refers to billing notices for 2002 and 2003 that are dated after the date of the final decision:  October 27, 2004.
  The Director allowed a pension exemption of $6,000 for 1998 and $458 for 2002.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The Queensens have the burden to prove that they are not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Statute of Limitations on Assessment for 1998

The Queensens argue that the assessment of tax for 1998 is untimely.  However, the Queensens filed an amended 1998 Missouri income tax return on April 8, 2001, and the Director issued a refund on July 24, 2002.  The Director later determined that the refund was erroneous.  
Section 143.711.1 provides:  

Except as otherwise provided in this section and section 143.721, a notice of deficiency shall be mailed to the taxpayer within three years after the return was filed.  No deficiency shall be assessed or collected with respect to the year for which the return was filed unless the notice is mailed within the three-year period or the period otherwise fixed.  

Section 143.721 provides:  

An erroneous refund shall be considered an underpayment of tax on the date made, and an assessment of a deficiency arising out of an erroneous refund may be made at any time within two years from the making of the refund, except that the assessment may be made within five years from the making of the refund if any part of the refund was induced by fraud or the misrepresentation of a material fact.  
Section 143.711 expressly allows the exception contained in § 143.721.  The Director issued the notice of deficiency on June 23, 2004, within two years after the refund, which she considered to be erroneous, was paid on July 24, 2002.  That notice was timely under § 143.721.  
II.  Tax
Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  A Missouri resident is subject to tax on all income, no matter where it is earned.  Section 143.121.  

Section 143.121.1
 provides:


1.  The Missouri adjusted gross income of a resident individual shall be his federal adjusted gross income subject to the modifications in this section.

A.  Interest on Obligations of the United States

Obligations of the United States Government are generally exempt from taxation by a state or political subdivision of a state.  31 U.S.C. § 3124(a).  

Section 143.121.3 provides:  

3.  There shall be subtracted from his federal adjusted gross income the following amounts to the extent included in federal adjusted gross income:

(a) Interest or dividends on obligations of the United States and its territories and possessions or of any authority, commission or instrumentality of the United States to the extent exempt from Missouri income taxes under the laws of the United States. . . .

 
The Director has already allowed an adjustment for some of the Queensens’ interest earned, on the basis that it was interest on obligations of the United States.  Queensen argues, however, that portions of the annuity payments from the federal government are not subject to tax because he made payments to the federal government for the annuity, which earned interest on United States government securities.  He argues that his retirement income was based on interest on obligations of the United States and is therefore not taxable by the State of Missouri.
  He argues that the annuity fund is like a mutual fund, which makes investments and earns money.  

This Commission has previously rejected the same argument in McCaffrey v. Director of Revenue, No. 96-1166 RI (Mo. Admin. Hearing Comm’n Nov. 14, 1997).  The Commission relied on Meunier v. Minnesota Dep’t of Revenue, 503 N.W.2d 125, 128 (Minn. 1993), cert. denied, 114 S.Ct. 635 (1993), where the court noted that the amount of the annuity payments was determined by the length of the retiree’s service, age at retirement and average pay; neither the 
annuity payments nor the amount of tax was measured by, computed on, or dependent in any way on the amount of interest received by the Fund as a result of its ownership of United States government obligations.  In McCaffrey, we noted that a conclusion that the interest on United States government obligations does not pass through to the retirees is consistent with Missouri cases holding that one who is not the owner of the United States government obligations is not entitled to claim the exemption of 31 U.S.C. § 3124.  Massman Constr. Co. v. Director of Revenue, 765 S.W.2d 592, 594-95 (Mo. banc 1989); Funeral Security Plans, Inc. v. Director of Revenue, No. 90-1469 RI (Mo. Admin. Hearing Comm’n Jan. 23, 1992). 

Queensen argues that Meunier is factually incorrect because his annuity is not based on his age.  However, we believe that the reasoning of Meunier and McCaffrey remains sound, and the general principles of those decisions are applicable here.  Queensen made contributions to the annuity.  It is not clear how much of the annuity payments represent interest earned on United States government obligations.  The annuity payments are a mixture of the contributions that Queensen made and the earnings on investment of those funds over the years.  The federal government – not Queensen – was the owner of the United States government obligations.  Section 143.121.3(a) provides no mechanism for interest to be separated from contributions made to the annuity and for a retiree to claim an exemption on a portion of the annuity payments.  As the court stated in Meunier: 

the . . . income tax is computed only on the amount of a retiree’s annuity payments, and because the tax is neither computed on nor measured by, either directly or indirectly, the amount of income realized by the Fund from U.S. securities, it does not violate 31 U.S.C. § 3124(a) (1988).

503 N.W.2d at 129.  

B.  Pension


Section 143.124 provides:  

1.  Other provisions of law to the contrary notwithstanding, the total amount of all annuities, pensions, or retirement allowances above the amount of six thousand dollars annually provided by any law of this state, the United States, or any other state to any person except as provided in subsection 4 of this section, shall be subject to tax pursuant to the provisions of this chapter, in the same manner, to the same extent and under the same conditions as any other taxable income received by the person receiving it. . . .  For all tax years beginning on or after January 1, 1998, for purposes of this section, annuity, pension, or retirement allowance shall be defined to include 401(k) plans, deferred compensation plans, self-employed retirement plans, also known as Keogh plans, annuities from a defined pension plan and individual retirement arrangements, also known as IRAs, as described in the Internal Revenue Code, but not including Roth IRAs, as well as an annuity, pension or retirement allowance provided by the United States, this state, any other state or any political subdivision or agency or institution of this or any other state.
*   *   *


3.  For the tax years beginning on or after January 1, 1990, there shall be subtracted from Missouri adjusted gross income, determined pursuant to section 143.121, the first six thousand dollars of retirement benefits received by each taxpayer from sources other than privately funded sources . . . . 
*   *   *


(2) If the taxpayer’s filing status is married filing combined and their combined Missouri adjusted gross income is less than thirty-two thousand dollars[.]

*   *   *


4.  If a taxpayer’s adjusted gross income exceeds the adjusted gross income ceiling for such taxpayer’s filing status, as provided in subdivisions (1), (2) and (3) of subsection 3 of this section, such taxpayer shall be entitled to an exemption equal to the greater of zero or the maximum exemption provided in subsection 3 of this section reduced by one dollar for every dollar 
such taxpayer’s income exceeds the ceiling for his or her filing status.  

5.  For purposes of this section, any Social Security benefits otherwise included in Missouri adjusted gross income shall be subtracted; but Social Security benefits shall not be subtracted for purposes of other computations pursuant to this chapter, and are not to be considered as retirement benefits for purposes of this section.  

6.  The provisions of subdivisions (1) and (2) of subsection 3 of this section shall apply during all tax years in which the federal Internal Revenue Code provides exemption levels for calculation of the taxability of Social Security benefits that are the same as the levels in subdivisions (1) and (2) of subsection 3 of this section.  If the exemption levels for the calculation of the taxability of Social Security benefits are adjusted by applicable federal law or regulation, the exemption levels in subdivisions (1) and (2) of subsection 3 of this section shall be accordingly adjusted to the same exemption levels.  
The exemption levels for the calculation of social security benefits remain at the same levels set forth in § 143.124.3(1) and (2).  26 U.S.C. § 86(c).  


For 1998, the Queensens received the maximum pension exemption of $6,000.  For 2002, the Director allowed a pension exemption of $458.  There is not sufficient evidence in the record from which we may determine any other amount.  The Queensens’ 2002 federal income tax return is not in the record.  If the taxpayer does not provide sufficient data for us to precisely calculate the tax advantage to which the law entitles it, “the Commission shall make as close an approximation as it can. Doubt may be resolved against [the taxpayer] at whose door the uncertainty can be laid.”  Dick Proctor Imports v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).  

For 2003, the Queensens did not claim a pension exemption.  However, in written argument, the Director agrees that they should be allowed a pension exemption of $2,496.  When a taxpayer appeals the Director’s assessment, this Commission must determine the proper 
amount of tax due.  J.C. Nichols, 796 S.W.2d at 20.  The Queensens’ combined FAGI, minus the subtraction of $51 for Queensen and $4 for Charlotte, is $38,336.  Social security benefits of $2,832 were included in the Queensens’ FAGI; thus, the Queensens’ Missouri adjusted gross income (“MOAGI”) must be reduced by this amount for purposes of computing the pension exemption.  Section 143.124.5.  The result is $35,504, which exceeds the MOAGI ceiling of $32,000 by $3,504.  Section 143.124.3(2).  The pension exemption is $6,000 - $3,504 = $2,496.  
C.  Calculation of Tax

The Queensens raise no issue as to the tax computation, other than the subtraction for interest on government obligations and the pension exemption.  The Director properly allowed the remaining deductions that the Queensens claimed on their returns.  Sections 143.111(2), 143.151, 143.171.2.  Pursuant to § 143.721, the erroneous refund of $551 for 1998 is treated as an underpayment of tax.  Therefore, the Queensens’ 1998 Missouri income tax due is $659.24, as the Director assessed.  For 2002, the tax is $1,075, as set forth in the Director’s notice of 10-day demand.

For 2003, the Director agrees to allow the pension exemption of $2,496.  Therefore, the Queensens’ combined Missouri taxable income is $17,813.
  The tax due for 2003 is $789.
 

  
Interest applies as a matter of law.  Section 143.731.1.  

III.  Additions


Section 143.751.1 authorizes an addition to tax if any part of a deficiency is due to negligence or intentional disregard of rules and regulations.  Negligence is the failure to make a 
reasonable attempt to comply with the tax laws.  Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo. banc 1995).  The standard is an objective one, measured by what a “reasonable and ordinarily prudent person would do under the circumstances.”  Id.  A 1998 amendment to 
§ 143.751.1 requires the Director to notify the taxpayer of the factual basis for the finding of negligence at the time the Director issues a proposed assessment.  H.B. 1301, 1998 Mo. Laws 493.  The Director’s billing notices or notices of adjustment notified the Queensens that their subtraction for interest on federal obligations was disallowed.  There is no evidence that the notices of deficiency stated the factual basis for a finding of negligence.  The parties have not raised the question of whether the Queensens received adequate notice of the factual basis for the finding of negligence.  Without deciding what might be sufficient notice as a general rule, we conclude that in this case the notice was in substantial compliance with the statute.  

The Queensens attempted to take a subtraction for a retirement annuity when this issue had been previously decided, adversely to the taxpayer, before this Commission.  McCaffrey, No. 96-1166.  The Queensens had no legal authority for their argument that the retirement annuity payments were not taxable.  The Queensens have now been allowed the full amount available for the pension exemption.  Their failure to pay tax on the retirement annuity payments was not reasonable.  Therefore, they are liable for additions to tax.  

At the rate of five percent, the additions are:  


1998
$32.96


2002
$53.75


2003
$39.45

Summary


The Queensens are liable for Missouri income tax and additions as follows, plus 
interest:  

Year
Tax
Additions

1998
$659.24
$32.96


2002
$1,075
$53.75


2003
$789
$39.45


SO ORDERED on October 25, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�The final decision also states that on June 16, 2004, the Director issued a notice of deficiency for 2003, assessing $659.24 in tax and $32.96 in additions, plus interest.  This appears to be a typographical error, as these are the same numbers as for 1998.   





	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The quoted portions were amended in 2003 to change “his” to “the taxpayer’s.”  RSMo Supp. 2003. 


	�The Queensens raised the same issue in Queensen v. Director of Revenue, No. 03-2381 RI (Mo. Admin. Hearing Comm’n Aug. 4, 2004), for 1999.  However, at the hearing in that case, the Queensens expressly waived their claim on that issue for 1999.  


	�Queensen’s MOAGI is $35,788 - $51 = $35,737.  Charlotte’s MOAGI is $2,603 - $4 = $2,599.  Their combined MOAGI is $38,336.  Ninety-three percent of this income is attributed to Queensen and seven percent to Charlotte.  Their combined Missouri taxable income is $38,336 - $4,200 - $2,427 - $2,496 - $11,400 = $17,813.  





	�Queensen’s taxable income is $17,813 x .93 = $16,566.  Charlotte’s taxable income is $17,813 x .07 = $1,247.  Queensen’s tax is $769 and Charlotte’s is $20, a total of $789.  Sections 143.011 and 143.031.  
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