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DECISION


Progressive Medical Equipment, Inc. (“Progressive”) is not subject to repayment of $18,796 in Medicaid reimbursement because it has shown that Medicaid is the payer
 of last resort.
Procedure


On October 21, 2005, Progressive filed a complaint appealing a decision by the Department of Social Services, Division of Medical Services (“the Department”) assessing it an overpayment of Medicaid funds.  On October 28, 2005, Progressive filed a first amended complaint.  On March 17, 2006, we held a hearing on the complaint.  Jennifer S. Griffin, with Lathrop & Gage, L.C., represented Progressive.  Assistant Attorney General Nikki Loethen 
represented the Department.  The matter became ready for our decision on August 9, 2006, the date the last brief was filed.

Findings of Fact

1. Progressive is a Medicaid provider and has a valid participation agreement with the Department.
2. The physical location of Progressive is 8001 Flint Street, Lenexa, Kansas.  Progressive does approximately 75% of its business in Missouri.
3. Progressive sells durable medical equipment, including wheelchairs, and frequently bills the Department.
4. R.W. was a 33 year-old who had been diagnosed with a very rare condition, Nephrogenic Fibrosing Dermopathy.  She had a loss of left-lower extremity and was developing skin breakdown.
5. On November 12, 2004, after R.W. had been hospitalized for six months, a member of the therapy staff at Select Specialty Hospital (“the Hospital”) contacted Progressive about its patient, R.W.  
6. R.W. was going to be discharged and needed durable medical equipment to be able to stay in her home instead of a nursing facility.
7. The Hospital asked Progressive to assess R.W.’s condition and recommend a wheelchair for R.W.
8. Progressive determined that R.W. needed a customized wheelchair.  R.W. needed a tilt and recline system, specialized armrests, and added positioning equipment that did not come on a standard wheelchair.

9. Progressive did not stock this type of wheelchair, but ordered it on an as-needed basis.
10. In November of 2004, Progressive’s employees investigated R.W.’s possible sources for payment of the wheelchair.  They spoke with R.W., checked the “face sheet”
 from the Hospital, and checked the Medicaid eligibility website. 
11. R.W. told Progressive that she had medical insurance with Blue Cross/Blue Shield (“Blue Cross”) and Medicaid.  The Hospital face sheet indicated that R.W. only had coverage through Blue Cross.  On November 15, 2004, Medicaid’s eligibility website indicated that R.W. only had coverage through Medicaid.
12. No one indicated to Progressive that R.W. might have coverage through Medicare.  There is a Medicare website, but beneficiary information is not available on it.  Progressive could not check with Medicare to see whether R.W. had coverage through Medicare because Progressive did not have a beneficiary Medicare identification number for R.W.
 
13. Melissa Fisher, Vice President at Progressive, spoke with Blue Cross before ordering the wheelchair and was told that R.W.’s cap on durable medical equipment had been met and that a request for additional durable medical equipment would be denied.
14. Progressive began the prior authorization process with Medicaid to determine whether Medicaid would consider the wheelchair medically necessary for R.W.  Progressive would not have purchased the wheelchair without prior authorization.

15. Medicaid issued an authorization determination on December 13, 2004, approving the wheelchair.  The authorization states:

**AUTHORIZATION APPROVES THE MEDICAL NECESSITY OF THE REQUESTED SERVICE ONLY.  IT DOES NOT GUARANTEE PAYMENT, NOR DOES IT GUARANTEE THAT THE AMOUNT BILLED WILL BE THE AMOUNT REIMBURSED.  THE RECIPIENT MUST BE MEDICAID ELIGIBLE ON THE DATE OF SERVICE OR DATE THE EQUIPMENT OR PROSTHESIS IS RECEIVED BY THE RECIPIENT**

16. On December 17, 2004, Progressive submitted a purchase order for the wheelchair at a cost of $18,883.
17. On January 4, 2005, Progressive delivered the wheelchair to R.W., who became the owner of the wheelchair.  Progressive did not retain any ownership in the wheelchair.

18. Upon delivery, R.W.’s husband signed a document entitled “Progressive Medical Equipment Patient Consent and Financial Agreement” that listed Medicaid as the primary insurance and Blue Cross as the secondary insurance.
  There is a place on the form for a Medicare number, but none is provided.
19. Progressive mailed the claim for R.W.’s wheelchair to Blue Cross on January 20, 2005.  By vouchers dated January 28, 2005, and February 25, 2005, Blue Cross indicated that they would not provide coverage for the wheelchair.
  The last voucher listed a “zero payment” which is “terminology for a denial[.]”
  This is the only documentation Blue Cross would send to the provider denying the claim.
20. On February 6, 2005, R.W. died.  Neither Progressive nor the Department knew of her death at that time.
21. On February 8, 2005, Progressive submitted a claim to the Department for payment from Medicaid for the wheelchair.
22. On February 18, 2005, Progressive received a remittance advice from the Department agreeing to pay the claim.
23. The Department paid Progressive $18,796 in Medicaid funds for the wheelchair.  On March 7, 2005, Progressive received the payment.
24. In August of 2005, the Department learned that R.W. had become eligible for Medicare effective November 1, 2004.  She or a representative on her behalf had applied for Medicare on November 5, 2004, and the application was approved on November 8, 2004.  
25. The Social Security Administration (“the SSA”) made R.W.’s coverage under Medicare Part A retroactively effective November 1, 2003, and granted Medicaid Part B coverage effective November 1, 2004.  Part B is the type of coverage that would cover the wheelchair.
26. Prior to August 26, 2005, the Department received notification from the SSA that R.W. was covered by Medicare.
27. The Department can check an individual’s Medicare coverage with the SSA online or by telephone.  The Department receives reports based on crossover claims from Medicare and other reports and records from the SSA.  The Department also has a BENDEX screen from the SSA that is updated twice a month and provides Medicare dates.  As soon as the Department receives information that an individual might have Medicare coverage, the Department’s employees use the different sources to check on it.

28. On August 26, 2005, nine months after Progressive checked available sources for insurance coverage for R.W., the Department updated its computer system to show R.W.’s 
Medicare coverage that was effective on November 1, 2004.  The information was made available to providers on the Department’s website at some point after August 26, 2005.

29. By letter dated September 23, 2005, the Department assessed an overpayment to Progressive asserting that Medicare should have been billed as the primary payer.  The letter includes the following language:

Missouri Statute 208.156 RSMo. 1986 provides for appeal of this decision.

30. The letter does not contain appeal notification language required by § 621.055.3, RSMo Supp. 2005.
31. There are only a few instances in which pre-authorization is required with Medicare.  If the patient has both Medicare and Medicaid coverage, Medicare is the primary payer and Medicaid is the secondary payer.  Thus, a provider would normally submit a claim to Medicare first.  Progressive would not have submitted a prior authorization request to Medicaid if it had known that R.W. had coverage through Medicare because a prior authorization is not needed for secondary coverage.

32. In order to file a claim with Medicare, Progressive needed R.W.’s physician to complete a Medicare Certificate for Medical Necessity form and a HCFA Form 843, and provide supporting notes from R.W.’s medical chart.  This was different information than had been required to make a claim to Medicaid, and the difference would have required the doctor to supplement R.W.’s medical chart.
33. In September or October of 2005, Progressive’s employee, Doug Lawler, met with R.W.’s doctor to attempt to get the information needed to file a claim for payment with 
Medicare.  R.W.’s doctor would not provide the information because R.W. had died and he felt uncomfortable adding anything to her medical chart.  No one other than R.W.’s doctor could provide the documentation required by Medicare.
34. Knowingly submitting a claim to Medicare without proper documentation would be an “abuse” of Progressive’s provider agreement with Medicare and could be considered a false claim.

35. On October 18 and 19, 2005, Fisher called the Department to learn how to appeal the Department’s overpayment decision.  Fisher did not tell the Department that she was unable to get the information from R.W.’s physician to file a Medicare claim.  Fisher did not ask and the Department employee did not tell her about any informal resolution procedure with the Department.  Fisher was interested in learning how to file an appeal because of the high dollar amount of the claim and because she was attempting to follow the directions set forth in the Department’s September 23 letter.
36. A handwritten note made by Department billing technician June Beard, dated October 18, 2005, reads:

This provider’s office wants to appeal.  Feels pt is deceased and they should not have to pay.  States, go back too far.  Do not know if filed with Medicare.  Provider did not give info, she just wants to appeal.  Melissa could not find in Provider Manual where appeal was.

37. A handwritten note made by Beard, dated October 19, 2005, reads:

Explained to Provider’s office (Melissa) that I do not work with Appeals.  Explained appeals go through their lawyer.  Provider’s manual only show regulation per Melissa and “she will not go through lawyer due to cost” and “I want to speak with your supervisor.”  Informed Diane and Diane called back.  Provider will go through their lawyer.

38. The time period for filing a claim with Medicare for the wheelchair expires on December 31, 2006.  If Medicare reimbursed Progressive for the wheelchair, it would pay approximately $5,000 less than Medicaid did.
  Progressive could have ordered a different chair for R.W. based on Medicare rather than Medicaid criteria.
39. The Department’s position is that it cannot recoup Medicaid funds directly from Medicare funds.

40. Between October 31, 2003, and January 5, 2005, Progressive filed 249 claims with the Department.
41. Of these claims, the Department requested recovery of payment of 7 claims based on the subsequent discovery that the Medicaid beneficiary had coverage through Medicare at the time the equipment was provided.
42. Progressive had past claims with the Department that were similar to the situation with R.W.

a. Progressive provided a power wheelchair to A.C., and the Department paid the claim with Medicaid funds.  When the Department learned that A.C. was covered under Medicare, it attempted to recover the Medicaid funds.  Fisher called the Department and was told to send a fax documenting any trouble getting information from the doctor.  Progressive obtained the documentation from A.C.’s doctor, filed the claim with Medicare, and refunded the Department for the Medicaid funds.
b. The Department sent a recovery letter for a claim that it had paid on M.I. that should have been filed with Medicare.  Fisher sent a fax to “Diane” at the Department explaining that M.I.’s doctor refused to provide the documentation necessary to file the claim with Medicare.  By letter dated June 1, 2006, Carissa Duewell, with the Department, informed Progressive that she had been unable to contact M.I.’s doctor to verify Progressive’s explanation and that the Department therefore agreed to write off the request for recovery of Medicaid funds.

c. Progressive provided a wheelchair to E.W., and the Department paid the claim with Medicaid funds.  When the Department learned that E.W. was covered under Medicare, it attempted to recover the Medicaid funds.  Progressive obtained the documentation from E.W.’s doctor, filed the claim with Medicare, and refunded the Department for the Medicaid funds.
d. Progressive provided a commode and walker to G.N., and the Department paid the claim with Medicaid funds.  When the Department learned that G.N. was covered under Medicare, it attempted to recover the Medicaid funds.  Progressive filed a claim with Medicare, and it paid the claim.  Progressive mailed the refund to the Department on March 9, 2006.
e. Progressive provided a monthly rental of oxygen to D.L., and the Department paid the claim with Medicaid funds.  When the Department learned that D.L. was covered under Medicare, it attempted to recover the Medicaid funds.  Progressive obtained the documentation from D.L.’s doctor, filed the claim with Medicare, and refunded the Medicaid funds.
f. Progressive provided a power wheelchair to F.M., and the Department paid the claim with Medicaid funds.  The Department attempted to recover the funds, but withdrew the repayment claim when it learned that F.M. was in a skilled nursing home and Medicare would not cover the claim.

43. The Department will withdraw or “write off” its claim for recovery of Medicaid funds if the provider submits evidence that it cannot recover from another source and thus Medicaid is under the circumstances of the particular case the payer of last resort.
Conclusions of Law 

We have jurisdiction to hear Progressive’s petition under § 208.156.2,
 which provides:

Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 whose claim for reimbursement for such services is denied or is not acted upon with reasonable promptness shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.

(Emphasis added.)

Motion to Supplement the Record


On July 25, 2006, Progressive filed a motion to supplement the record.  Progressive asks us to admit into evidence a letter dated March 28, 2006, and the Department’s final decision dated June 1, 2006, both regarding the claim of M.I., as Exhibits 27 and 28.  In its reply brief, the Department states that it does not object to the motion.  We grant the motion and admit Exhibits 27 and 28 into evidence.

Progressive’s Case

We decide the petition by remaking the decision that Progressive appeals.
  We decide whether Progressive is liable for an overpayment or sanction and, if so, the amount of the 
overpayment and appropriate sanction.  We must do what the Department must do, and we may do what the Department may do.
  

Progressive has the burden of proof.
  The standard of proof is a preponderance of the credible evidence.
  We judge the credibility of the witnesses and have the discretion to believe all, part, or none of the testimony of any witness.

The Department argues that it has authority to recover the $18,796 payment of Medicaid money it paid to Progressive for the wheelchair under § 208.215, RSMo Supp. 2005.  That statute states:


1.  Medicaid is payer of last resort unless otherwise specified by law.  When any person, corporation, institution, public agency or private agency is liable, either pursuant to contract or otherwise, to a recipient of public assistance on account of personal injury to or disability or disease or benefits arising from a health insurance plan to which the recipient may be entitled, payments made by the department of social services shall be a debt due the state and recoverable from the liable party or recipient for all payments made in behalf of the recipient and the debt due the state shall not exceed the payments made from medical assistance provided under sections 208.151 to 208.158 and section 208.162 and section 208.204 on behalf of the recipient, minor or estate for payments on account of the injury, disease, or disability or benefits arising from a health insurance program to which the recipient may be entitled.

2.  The department of social services may maintain an appropriate action to recover funds due under this section in the name of the state of Missouri against the person, corporation, institution, public agency, or private agency liable to the recipient, minor or estate.
*   *   *


7.  The department director shall have a right to recover the amount of payments made to a provider under this chapter because of an injury, disease, or disability, or benefits arising from a health 
insurance plan to which the recipient may be entitled for which a third party is or may be liable in contract, tort or otherwise under law or equity.

The Department’s Regulation 13 CSR 70-3.030(5)(A) provides that the decision to sanction a provider is at the Department’s discretion.  The filing of the petition vests the Department’s discretion in this Commission, and we need not exercise it the same way.
  

The Department argues that Progressive is subject to sanctions for violating 13 CSR 70-3.030(2):

(2) Program Violations.


(A) Sanctions may be imposed by the Medicaid agency against a provider for any one (1) or more of the following reasons:

*   *   *


10.  Violating any provision of the State Medical Assistance Act or any corresponding rule;

*   *   *


32.  Submitting improper or false claims to the state or its fiscal agent by an agent or employee of the provider[.]

(Emphasis added.)  The Department cites its Durable Medical Equipment Provider Manual (“the Manual”) incorporated by reference into 13 CSR 70-60.010 and 13 CSR 70-3.030:

5.1A  MEDICAID IS PAYER OF LAST RESORTgen5 [sic]
Medicaid funds are used after all other potential resources available to pay for the medical service have been exhausted.  There are exceptions to this rule discussed later in this section.  The intent of requiring Medicaid to be payer of last resort is to ensure that tax dollars are not expended when another liable party is responsible for all or a portion of the medical service charge.  It is to the provider’s benefit to bill the liable TPR[
] before billing 
Medicaid because many resources pay in excess of the maximum Medicaid allowable.

Federal and state regulations require that insurance benefits or amounts resulting from litigation are to be utilized as the first source of payment for medical expenses incurred by Medicaid recipients.  See 42 CFR 433 subpart D and RSMo 208.215 for further reference.  In essence, Medicaid does not and should not pay a claim for medical expenses until the provider submits documentation that all available third party resources have considered the claim for payment.  Exceptions to this rule are discussed later in this section of the provider manual.

All TPR benefits for Medicaid covered services must be applied against the provider’s charges.  These benefits must be indicated on the claim submitted to Medicaid.  Subsequently, the amount paid by Medicaid is the difference between the Medicaid allowable and the TPR benefit amount, capping the payment at the Medicaid allowable.  For example, a provider submits a charge for $100 to the Medicaid Program for which the Medicaid allowable is $80.  The provider received $75 from the TPR.  The amount Medicaid pays is the difference between the Medicaid allowable ($80) and the TPR payment ($75) or $5.

(Bold emphasis added.)

The Department argues for recoupment of the overpayment, as Regulation 13 CSR 70-3.030 provides:

(3) Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (2) of this rule:

*   *   *


(F) Recoupment from future provider payments[.]
*   *   *

(5) Amounts Due the Department of Social Services From a Provider. 


(A) . . . The [Department] may recover the overpayment by withholding from current Medicaid reimbursement.  The withholding may be taken from one (1) or more payments until the 
funds withheld in the aggregate equal the amount due as stated in the notice. 

(Emphasis added.) Regulation 13 CSR 70-3.030 defines the withholding:  

(1) The following definitions will be used in administering this rule:

*   *   *


(O) Withholding of payments means a reduction or adjustment of the amounts paid to a provider on pending and subsequently submitted bills for purposes of offsetting overpayments previously made to the provider.

An overpayment is defined in 13 CSR 70-3.130(1)(K):

Overpayment means an amount of money paid to a provider by the Medicaid agency to which s/he was not entitled by reason of improper billing, error, fraud, abuse, lack of verification or insufficient medical necessity[.]

Regulation 13 CSR 70-3.030(4)(A) provides guidelines as to which sanction to impose:


(A) The decision as to the sanction to be imposed shall be at the discretion of the Medicaid agency.  The following factors shall be considered in determining the sanction(s) to be imposed: 

1.  Seriousness of the offense(s)--The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to Medicaid recipients, or circumstances were such that the provider’s behavior could have caused or contributed to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, practices potentially dangerous to patients and fraud are to be considered particularly serious; 

2.  Extent of violations--The state Medicaid agency shall consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of Medicaid claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred. . . ;

3.  History of prior violations--The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency’s decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 

4.  Prior imposition of sanctions--The Medicaid agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the Missouri Medicaid program, any other governmental medical program, Medicare or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 

5.  Prior provision of provider education--In cases where sanctions are being considered for billing deficiencies only, the Medicaid agency may mitigate its sanction if it determines that prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions; and 

6.  Actions taken or recommended by peer review groups, licensing boards or Professional Review Organizations (PRO) or utilization review committees--Actions or recommendations by a provider’s peers shall be considered as serious if they involve a determination that the provider has kept or allowed to be kept, substandard medical records, negligently or carelessly performed treatment or services, or, in the case of licensing boards, placed the provider under restrictions or on probation. 

(Emphasis added.)  13 CSR 70-60.010(10) provides:

For recipients having both Medicare and Medicaid eligibility, the state Medicaid program pays the lesser of the amounts indicated by Medicare to be deductible and/or coinsurance due on the Medicare allowed amount or the difference between the amount paid by Medicare and the Medicaid allowed amount.

Department Lacks Authority to Recover the Claim Payment


Under § 208.215, RSMo Supp. 2005, Medicaid is the payer of “last resort”
 and the Department is authorized to seek recovery from third parties.  Progressive argues that § 208.215, RSMo Supp. 2005, only authorizes recovery of payment when a third party is liable and that in this case no other party than Medicaid is liable.  The Department argues that it is not yet clear that no other party is liable and that this case is not “ripe” for our determination.  In support of its position, the Department contends that neither Blue Cross nor Medicare has denied the claim.  Fisher testified that the zero payment voucher Progressive received after it filed its claim indicated that Blue Cross would not pay the claim.  As to Blue Cross, we accept that it has denied liability.


Medicare has not denied the claim because Progressive made no application for coverage.  Progressive argues that it should not have to apply for Medicare coverage because it cannot get the required documentation.  Progressive argues that the Department does not impose the sanction of recovery and recoupment in situations such as Progressive found itself.


The Department agrees that it may withdraw a request for recovery when the provider has shown that it cannot obtain the information required to file a claim with Medicare.  The Department argues that Progressive should have done more, such as request information from R.W.’s doctor in writing, and thus have documentation to provide to the Department that it could not get the required information.  We disagree.  We have considered all the evidence, including testimony that the Department did not have when it issued its overpayment letter.  Our findings of fact reflect our determination of the evidence from the testimony and the exhibits.

We find that Progressive did not act unreasonably in failing to bill Medicare originally and has made reasonable efforts to obtain necessary documentation to be able to file a claim with 
Medicare.  There was no reason that Progressive should or could have known that R.W. was covered under Medicare.  She was 33 years old, not an age normally associated with Medicare coverage.  She did not state that she had Medicare coverage.
  The Department’s Manual lists 15 possible third-party payers, including Medicare, probate, and Veterans’ benefits, and states that this list is not to be considered all inclusive.  We do not believe that the Department requires providers to ask each patient specifically about each individual payment source.  Progressive asked R.W. about her insurance coverage, and it was reasonable to accept her answer.  Fisher testified:


Q:  What did, do you know who at Progressive spoke with RW?

A:  Yes.  It was Doug Lawler.

Q:  And what’s your understanding of what RW told him about her Medicare coverage or non-coverage?

A:  Well, referring to Exhibit 2, the face sheet --


Q:  Exhibit 2, is that to the petition?

A:  Yes.

Q:  Okay.  Yes, I have that in front of me.

A:  Okay.  That shows that the patient had Blue Cross/Blue Shield of Kansas City only.  That is the only insurance listed on there, and then when Doug asked RW if she had any other coverage, she said, yes, I have Missouri Medicaid.  And that’s what, that is Doug Lawler’s writing on there that says Missouri Medicaid and her identification number.  He wrote that on there, so that we could further check that.

In addition, R.W.’s husband affirmed this representation on January 4, 2005, when the wheelchair was delivered by listing Medicaid as the primary insurance and Blue Cross as the secondary insurance – with no mention of Medicare.  It was impossible for Progressive to learn of R.W.’s Medicare coverage when it filed the claim with Medicaid.  The Department, which had better access to such information, did not learn of the coverage until months after paying the claim.

We also believe that Progressive has acted reasonably to show that Medicaid is indeed the payer of last resort because Blue Cross has denied coverage and because Progressive cannot get the information to file a legitimate, proper Medicare claim.  Progressive provided testimony as follows:


Q:  Now, I believe Progressive has claimed that it lacked certain information that it would need to file the claim with Medicare?

A:  That is correct.

Q:  Can you tell me what specific information that Progressive needs, that it does not have, to file this claim with Medicare?

A:  A Medicare Certificate for Medical Necessity for a motorized wheelchair, that’s a HCFA Form 843, as well as, supporting chart notes from the physician.

Q:  Has Progressive made any attempt to obtain that certificate or the chart notes?

A:  The, yes.

Q:  And tell me, what attempts were made to get the certificate?

A:  Well, the physician is not willing to produce [sic] that are not in the chart after the patient has been deceased.  So, we have contacted the physician.

Q:  Did he give explanation of why he is not willing to do that?

A:  Because the patient is already deceased, and he didn’t feel comfortable.  If it was something he already had in the chart, he would have given it to us, but these are new things that he would have to fabricate after the date of death.

Q:  Okay.  But, did he understand that it was for the purpose of payment for something that was actually medically necessary for the client at the time she had been living?

A:  That was told to him, I believe he understood that.

We do not find it unreasonable that a doctor refuses to supplement the chart of a deceased patient.


The Department admits that it can decide to “write off” a claim under certain circumstances – when the doors are closed on all other payment sources.  This is actually a decision under § 208.215, RSMo Supp. 2005, that paying Medicaid funds is proper because there is no other payment source except Medicaid.  The Department has the authority to make this decision, as does this Commission.  The Department’s employee discussed this decision and supported Progressive’s position that it should not have to file the Medicare claim.


Q:  Okay.  So in -- in that type of a situation, if sufficient alternative documentation was provided to show that a doctor wouldn’t cooperate, and that you -- enough information to enable the Medicare Unit to verify that that was the case was provided, in that situation, you will -- the Medicare Unit would not require a Medicare denial before writing off the claim?[
]

A:  If -- we do not require providers to bill Medicare if they cannot meet Medicare’s filing guidelines.  In other words, I believe in the testimony yesterday, that Melissa stated yes, they -- they are 
not to submit to Medicare just a claim just to get it through the system.  They should be responsible about the documentation that they provide.  So we would not ask a provider to submit a claim to Medicare when we knew that they could not get the documentation they needed.  We ask that they make a best-faith effort in always trying to obtain the information they need.  But we will not penalize any provider who does that and cannot get what they have to have to bill Medicare.

We determine that Medicaid is the proper payer because Progressive has shown that it acted reasonably in filing a Medicaid claim and because it has made a best faith effort but cannot procure the required documentation to file a Medicare claim.  We determine that the doors are closed on all other payment sources for the wheelchair.  Thus, Medicaid is the payer of last resort.

Progressive does not owe the overpayment as assessed by the Department.
Department’s Interpretation of Regulation

Progressive argues that the Department’s interpretation of 13 CSR 70-3.030 is improper because there was no bad conduct to sanction.  The Department argues that Progressive violated 13 CSR 70-3.030(2):

(2) Program Violations.


(A) Sanctions may be imposed by the Medicaid agency against a provider for any one (1) or more of the following reasons:

*   *   *


10.  Violating any provision of the State Medical Assistance Act or any corresponding rule;

*   *   *


32.  Submitting improper or false claims to the state or its fiscal agent by an agent or employee of the provider[.]


The Manual’s provision, quoted earlier in this decision, does not appear to be something that can be violated.  It is clear that Progressive did not file a false claim; the claim for coverage for the wheelchair was based on all the information that Progressive had in its possession.  We also determine that it was not an improper claim.  Although the Department attempts to distinguish this case from M.I.’s situation, we find that they are very similar.  In both cases, the Department paid a Medicaid claim, and it was later determined that there was also Medicare coverage.  In M.I.’s case, upon the doctor’s refusal to even contact the Department about a Medicare claim, the Department agreed to write off the claim – in essence making the decision that the claim was not improper because Medicaid was the only available payer.

Progressive committed no violation that would authorize the sanction of overpayment against it.

Unpromulgated Rule


Progressive argues that the Department follows an unpromulgated rule when it works with a provider to determine whether there is really a third party liable for a claim.  We disagree.  The Department exercises its discretion on a case-by-case basis (1) as to whether the provider has committed a program violation and owes an overpayment and (2) if so, as to whether the provider should be assessed the sanction of recovery.  The law has clearly made the decision to sanction a discretionary one:  “The decision as to the sanction to be imposed shall be at the discretion of the Medicaid agency”
  That discretion is now ours.


We exercise it in this decision by determining that Progressive has committed no violation, owes no overpayment, and should not be sanctioned.
Due Process Rights


Progressive argues that its due process rights were violated because notice provided by the Department was not proper.  Section 621.055.3, RSMo Supp. 2005, requires the Department’s final decisions to contain substantially the following language:
If you were adversely affected by this decision, you may appeal this decision to the administrative hearing commission.  To appeal, you must file a petition with the administrative hearing commission within thirty days from the date of mailing or delivery of this decision, whichever is earlier; except that claims of less than five hundred dollars may be accumulated until such claims total that sum and, at which time, you have ninety days to file the petition.  If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed.  If any such petition is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission.


The Department’s letter does not contain this language.  If there is inadequate notice of the right to appeal, the time for filing the appeal does not start to run, and the petition is timely whenever it is filed.
  In the statute cited above, the legislature has specifically set forth what it considers adequate notice.
  The notification language only affects whether an appeal is timely, and timeliness has not been challenged.


To the extent that Progressive may be arguing that the recoupment itself is invalid because of lack of due process, we have no authority to make this determination.  Likewise, we have no authority to rule whether the term “overpayment” is unconstitutionally vague as 
Progressive argues.  This Commission does not have authority to decide constitutional issues.
  The issue has been raised and may be argued before the courts if necessary.
  
Equitable Theories


Progressive argues that it relied on the Department’s pre-approval of the wheelchair and purchased the chair based on that reliance.  Progressive argues that “[e]quity prevents the enforcement of DMS’s unfair, arbitrary, capricious, and unreasonable decision.”
  In order to prove estoppel against a government agency, a party must show:

1) a statement or act by the government entity inconsistent with the subsequent government act; 2) the citizen relied on the act; and 3) injury to the citizen.  In addition, the governmental conduct complained of must amount to affirmative misconduct.

Twelve Oaks Motor Inn v. Strahan, 110 S.W.3d 404, 408 (Mo. App., S.D. 2003).


We note that Progressive’s arguments and our findings are consistent with these arguments – that it used all of the resources at its disposal to determine R.W.’s insurance coverage; that the Department affirmed its assumptions by approving and paying the claim; and that the Department was in a better position than Progressive to discover R.W.’s Medicare coverage, something it did not do until months after paying the claim.  But as an administrative agency, we have no authority to apply the doctrines of equity.
  
Attorney Fees and Costs


Both parties request an award of attorney fees and costs.  We are unaware of any law that would authorize attorney fees for the State or costs for either party.  Under § 536.087, Progressive’s request for attorney fees is premature.

Summary


Progressive is not liable for an overpayment as assessed by the Department.

SO ORDERED on September 15, 2006.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�The term “payer” and “payor” are both used in the state and federal laws.


	�Ex. 23 at 63.


	�A document from a hospital that lists a patient’s medical insurance.


	�Ex. 23 at 18-19.


	�Id. at 71-72.


	�Ex. 6.


	�Ex. 23 at 74-75.


	�Ex. B.


	�Ex. 23 at 66-67.


	�Id. at 67.


	�Ex. 25 at 22-25.


	�Ex. 25 at 35-36.


	�Ex. 1.


	�Ex. 23 at 58-59.


	�Ex. 23 at 86.


	�Ex. 11.


	�Id.


	�Ex. 23 at 87-88.   


	�Ex. 26 at 102.  But see Atlanticare Medical Center v. Commissioner of Div. of Medical Assistance, 785 N.E.2d 346 (Mass. 2003).  In that case, the court stated that the federal statute 42 U.S.C. 1396a(a)(25)(B) required the State to seek Medicaid reimbursement from a liable third party, and determined that the proper third party was Medicare, not a medical services provider.  Id. at 353-56.  The parties did not cite this case, and we do not address the issue.


	�See Exs. 27 and 28.  We grant the motion to admit these exhibits in this decision.


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Geriatric Nursing Facility v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).


	�J.C. Nichols Co v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


	�Section 621.055.1.  


	�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


	�Id.


	�State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).


	�TPR means third party resource, which is defined as “[a]ny individual, entity or program that is or may be liable to pay all or part of the expenditures for medical assistance furnished under a State plan.”  Durable Medical Equipment Provider Manual, § 5.1 (quoting 42 CFR § 433.136 (2005)).


	�See James Square Nursing Home v. Wing, 897 F. Supp. 682, 687 (N.D.N.Y. 1995).


	�In fact, while we cannot make a finding of fact concerning this, it is reasonable to conclude that R.W. was not aware when she spoke with Progressive that she had been approved for Medicare coverage.  Her husband did not note Medicare coverage when he accepted delivery of the wheelchair in January 2005, and the Department did not discover this for months after paying the claim.


	�Ex. 23 at 19.


	�Ex. 23 at 20-21.


	�We note that this is different than the other examples the parties cited where the patients were alive and the doctors were able to provide the additional information.  In those cases, Progressive was able to have claims paid by Medicare.


	�Ex. 26 at 80-81.


	�This is a direct quote from the transcript, but the logical reading of the question would be, “If the Medicaid Unit can verify that the doctor will not cooperate, does the Medicaid Unit require a Medicare denial before writing off the claim?”


	�The Department did not argue that Progressive violated 13 CSR 70-3.030(2)(A)31:





Failing to take reasonable measures to review claims for payment for accuracy, duplication or other errors caused or committed by employees when the failure allows material errors in billing to occur. . . .





While this seems more on point with the Department’s arguments, this regulation was not violated either.


	�13 CSR 70-3.030(4)(A).


	�Finch, 514 S.W.2d at 614.


	�State ex rel. St. Louis Die Casting Corp. v. Morris, 219 S.W.2d 359 (Mo. 1949).  


	�In § 621.050 the legislature sets forth similar notification language that must be included in the Director of Revenue’s final decisions.  We have denied motions to dismiss for untimely filing if the Director failed to include the notification language in his or her decisions.  Hampton v. Director of Revenue, No. 02-0359 RI (Mo. Admin. Hearing Comm’n Nov. 13, 2002); Cameron Auto Salvage v. Director of Revenue, No. 02-0643 RV (Mo. Admin. Hearing Comm’n Aug. 7, 2002).


	�Cocktail Fortune, Inc. v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999); Fayne v. Department of Soc. Servs., 802 S.W.2d 565 (Mo. App., W.D. 1991).


	�Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).


	�Amend. Compl. at 16.


	�Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).
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