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DECISION


Progressive Medical Equipment, L.L.C. (“Progressive”) is not entitled to attorney fees and expenses incurred in Progressive Medical Equipment, Inc. v. Department of Social Services, Division of Medical Services
 (“the underlying case”) because the Department of Social Services, Division of Medical Services’ (“the Department”) decision to seek recoupment of Medicaid money from Progressive was substantially justified.
Procedure


On October 13, 2006, Progressive filed an application for attorney fees.  On November 26, 2007, we held a hearing on the application.  Assistant Attorney General David P. Hart represented the Department.  Jennifer S. Griffin, with Lathrop & Gage, represented Progressive.  The matter became ready for our decision on April 3, 2008, the date the last brief was filed.

Findings of Fact

I.  Facts in the Underlying Case

1. Progressive is a Medicaid provider and has a valid participation agreement with the Department.

2. The physical location of Progressive is 8001 Flint Street, Lenexa, Kansas.  Progressive does approximately 75% of its business in Missouri.

3. Progressive sells durable medical equipment, including wheelchairs, and frequently bills the Department.

4. R.W. was a 33-year-old who had been diagnosed with a very rare condition, Nephrogenic Fibrosing Dermopathy.  She had a loss of left-lower extremity and was developing skin breakdown.

5. On November 12, 2004, after R.W. had been hospitalized for six months, a member of the therapy staff at Select Specialty Hospital (“the Hospital”) contacted Progressive about its patient, R.W.  

6. R.W. was going to be discharged and needed durable medical equipment to be able to stay in her home instead of a nursing facility.

7. The Hospital asked Progressive to assess R.W.’s condition and recommend a wheelchair for R.W.

8. Progressive determined that R.W. needed a customized wheelchair.  R.W. needed a tilt and recline system, specialized arm rests, and added positioning equipment that did not come on a standard wheelchair.

9. Progressive did not stock this type of wheelchair, but ordered it on an as-needed basis.

10. In November of 2004, Progressive’s employees investigated R.W.’s possible sources for payment of the wheelchair.  They spoke with R.W., checked the “face sheet”
 from the Hospital, and checked the Medicaid eligibility Web site. 

11. R.W. told Progressive that she had medical insurance with Blue Cross/Blue Shield (“Blue Cross”) and Medicaid.  The Hospital face sheet indicated that R.W. only had coverage through Blue Cross.  On November 15, 2004, Medicaid’s eligibility Web site indicated that R.W. only had coverage through Medicaid.

12. No one indicated to Progressive that R.W. might have coverage through Medicare.  There is a Medicare Web site, but beneficiary information is not available on it.  Progressive could not check with Medicare to see whether R.W. had coverage through Medicare because Progressive did not have a beneficiary Medicare identification number for R.W. 

13. Melissa Fisher, Vice President at Progressive, spoke with Blue Cross before ordering the wheelchair and was told that R.W.’s cap on durable medical equipment had been met and that a request for additional durable medical equipment would be denied.

14. Progressive began the prior authorization process with Medicaid to determine whether Medicaid would consider the wheelchair medically necessary for R.W.  Progressive would not have purchased the wheelchair without prior authorization.

15. Medicaid issued an authorization determination on December 13, 2004, approving the wheelchair.  The authorization states:
**AUTHORIZATION APPROVES THE MEDICAL NECESSITY OF THE REQUESTED SERVICE ONLY.  IT DOES NOT GUARANTEE PAYMENT, NOR DOES IT GUARANTEE THAT THE AMOUNT BILLED WILL BE THE AMOUNT REIMBURSED.  THE RECIPIENT MUST BE MEDICAID ELIGIBLE ON THE DATE OF SERVICE OR 
DATE THE EQUIPMENT OR PROSTHESIS IS RECEIVED BY THE RECIPIENT**
16. On December 17, 2004, Progressive submitted a purchase order for the wheelchair at a cost of $18,883.

17. On January 4, 2005, Progressive delivered the wheelchair to R.W., who became the owner of the wheelchair.  Progressive did not retain any ownership in the wheelchair.

18. Upon delivery, R.W.’s husband signed a document entitled “Progressive Medical Equipment Patient Consent and Financial Agreement” that listed Medicaid as the primary insurance and Blue Cross as the secondary insurance.  There is a place on the form for a Medicare number, but none was provided.

19. Progressive mailed the claim for R.W.’s wheelchair to Blue Cross on January 20, 2005.  By vouchers dated January 28, 2005, and February 25, 2005, Blue Cross indicated that they would not provide coverage for the wheelchair.  The last voucher listed a “zero payment” which is “terminology for a denial[.]”  This is the only documentation that Blue Cross would send to the provider denying the claim.

20. On February 6, 2005, R.W. died.  Neither Progressive nor the Department knew of her death at that time.

21. On February 8, 2005, Progressive submitted a claim to the Department for payment from Medicaid for the wheelchair.

22. On February 18, 2005, Progressive received a remittance advice from the Department agreeing to pay the claim.

23. The Department paid Progressive $18,796 in Medicaid funds for the wheelchair.  On March 7, 2005, Progressive received the payment.

24. In August of 2005, the Department learned that R.W. had become eligible for Medicare effective November 1, 2004.  She or a representative on her behalf had applied for Medicare on November 5, 2004, and the application was approved on November 8, 2004.  

25. The Social Security Administration (“the SSA”) made R.W.’s coverage under Medicare Part A retroactively effective November 1, 2003, and granted Medicaid Part B coverage effective November 1, 2004.  Part B is the type of coverage that would cover the wheelchair.

26. Prior to August 26, 2005, the Department received notification from the SSA that R.W. was covered by Medicare.

27. The Department can check an individual’s Medicare coverage with the SSA online or by telephone.  The Department receives reports based on crossover claims from Medicare and other reports and records from the SSA.  The Department also has a BENDEX screen from the SSA that is updated twice a month and provides Medicare dates.  As soon as the Department receives information that an individual might have Medicare coverage, the Department’s employees use the different sources to check on it.

28. On August 26, 2005, nine months after Progressive checked available sources for insurance coverage for R.W., the Department updated its computer system to show R.W.’s Medicare coverage that was effective on November 1, 2004.  The information was made available to providers on the Department’s Web site at some point after August 26, 2005.
29. By letter dated September 23, 2005, the Department assessed an overpayment to Progressive asserting that Medicare should have been billed as the primary payer.  The letter included the following language:

Missouri Statute 208.156 RSMo. 1986 provides for appeal of this decision.

30. The letter did not contain the appeal notification language required by § 621.055.3, RSMo Supp. 2005.

31. There are only a few instances in which pre-authorization is required with Medicare.  If the patient has both Medicare and Medicaid coverage, Medicare is the primary payer and Medicaid is the secondary payer.  Thus, a provider would normally submit a claim to Medicare first.  Progressive would not have submitted a prior authorization request to Medicaid if it had known that R.W. had coverage through Medicare because a prior authorization is not needed for secondary coverage.

32. In order to file a claim with Medicare, Progressive needed R.W.’s physician to complete a Medicare Certificate for Medical Necessity form and a HCFA Form 843, and provide supporting notes from R.W.’s medical chart.  This was different information than had been required to make a claim to Medicaid, and the difference would have required the doctor to supplement R.W.’s medical chart.

33. In September or October of 2005, Progressive’s employee, Doug Lawler, met with R.W.’s doctor to attempt to get the information needed to file a claim for payment with Medicare.  R.W.’s doctor would not provide the information because R.W. had died and he felt uncomfortable adding anything to her medical chart.  No one other than R.W.’s doctor could provide the documentation required by Medicare.

34. Knowingly submitting a claim to Medicare without proper documentation would be an “abuse” of Progressive’s provider agreement with Medicare and could be considered a false claim.

35. On October 18 and 19, 2005, Fisher called the Department to learn how to appeal the Department’s overpayment decision.  Fisher did not tell the Department that she was unable to get the information from R.W.’s physician to file a Medicare claim.  Fisher did not ask and the 
Department employee did not tell her about any informal resolution procedure with the Department.  Fisher was interested in learning how to file an appeal because of the high dollar amount of the claim and because she was attempting to follow the directions set forth in the Department’s September 23 letter.

36. A handwritten note made by Department billing technician June Beard dated October 18, 2005, read:

This provider’s office wants to appeal.  Feels pt is deceased and they should not have to pay.  States, go back too far.  Do not know if filed with Medicare.  Provider did not give info, she just wants to appeal.  Melissa could not find in Provider Manual where appeal was.

37. A handwritten note made by Beard dated October 19, 2005, read:

Explained to Provider’s office (Melissa) that I do not work with Appeals.  Explained appeals go through their lawyer.  Provider’s manual only show regulation per Melissa and “she will not go through lawyer due to cost” and “I want to speak with your supervisor.”  Informed Diane and Diane called back.  Provider will go through their lawyer.
38. The time period for filing a claim with Medicare for the wheelchair expired on December 31, 2006.  If Medicare reimbursed Progressive for the wheelchair, it would pay approximately $5,000 less than Medicaid did.  Progressive could have ordered a different chair for R.W. based on Medicare rather than Medicaid criteria.

39. The Department’s position was that it could not recoup Medicaid funds directly from Medicare funds.

40. Between October 31, 2003, and January 5, 2005, Progressive filed 249 claims with the Department.

41. Of these claims, the Department requested recovery of payment of 7 claims based on the subsequent discovery that the Medicaid beneficiary had coverage through Medicare at the time the equipment was provided.

42. Progressive had past claims with the Department that were similar to the situation with R.W.

a. Progressive provided a power wheelchair to A.C., and the Department paid the claim with Medicaid funds.  When the Department learned that A.C. was covered under Medicare, it attempted to recover the Medicaid funds.  Fisher called the Department and was told to send a fax documenting any trouble getting information from the doctor.  Progressive obtained the documentation from A.C.’s doctor, filed the claim with Medicare, and refunded the Department for the Medicaid funds.

b. The Department sent a recovery letter for a claim that it had paid on M.I. that should have been filed with Medicare.  Fisher sent a fax to “Diane” at the Department explaining that M.I.’s doctor refused to provide the documentation necessary to file the claim with Medicare.  By letter dated June 1, 2006, Carissa Duewell, with the Department, informed Progressive that she had been unable to contact M.I.’s doctor to verify Progressive’s explanation and that the Department therefore agreed to write off the request for recovery of Medicaid funds.

c. Progressive provided a wheelchair to E.W., and the Department paid the claim with Medicaid funds.  When the Department learned that E.W. was covered under Medicare, it attempted to recover the Medicaid funds.  Progressive obtained the documentation from E.W.’s doctor, filed the claim with Medicare, and refunded the Department for the Medicaid funds.

d. Progressive provided a commode and walker to G.N., and the Department paid the claim with Medicaid funds.  When the Department learned that G.N. was covered under Medicare, it attempted to recover the Medicaid funds.  Progressive filed a claim with Medicare, and it paid the claim.  Progressive mailed the refund to the Department on March 9, 2006.

e. Progressive provided a monthly rental of oxygen to D.L., and the Department paid the claim with Medicaid funds.  When the Department learned that D.L. was covered under Medicare, it attempted to recover the Medicaid funds.  Progressive obtained the documentation from D.L.’s doctor, filed the claim with Medicare, and refunded the Medicaid funds.

f. Progressive provided a power wheelchair to F.M., and the Department paid the claim with Medicaid funds.  The Department attempted to recover the funds, but withdrew the repayment claim when it learned that F.M. was in a skilled nursing home and Medicare would not cover the claim.

43. The Department would withdraw or “write off” its claim for recovery of Medicaid funds if the provider submitted evidence that it could not recover from another source and thus Medicaid was under the circumstances of the particular case the payer of last resort.

II.  The Underlying Case

44. On October 21, 2005, Progressive filed a complaint appealing a decision by the Department assessing it an overpayment of Medicaid funds.  On October 28, 2005, Progressive filed a first amended complaint.
45. On September 15, 2006, we issued our decision in the underlying case (“the September 15 decision”) concluding that Progressive was not subject to repayment of $18,796 in Medicaid reimbursement. 
46. On October 6, 2006, the Department filed a motion for reconsideration in light of new evidence and to supplement the record.  By order dated October 11, 2006, we granted the motion to reconsider.  On October 13, 2006, Progressive filed a response and a motion for summary determination.  On October 13, 2006, Progressive also filed its application for attorney fees.
47. By order dated October 27, 2006, we denied Progressive’s motion for summary determination and, upon reconsideration, maintained our decision concluding that Progressive was not liable for repayment of $18,796 in Medicaid reimbursement.
48. The Department appealed our decision in the Circuit Court of Cole County (“the Court”).  On May 29, 2007, we received the Court’s order dismissing the case with prejudice upon a joint stipulation of dismissal.  The order stated:  “The Administrative Hearing Commission may proceed with Progressive Medical Group’s Application for Attorneys’ fees.”

III.  Additional Facts in Attorney Fees Case
A.  The Department’s Procedures in Issuing Decision
49. Prior authorization of a particular medical service by Medicaid does not guarantee payment of the service by Medicaid.  The Department issues approximately 25,000 prior authorizations per year.
50. It is the provider of Medicaid services’ responsibility to assure that clients are “Medicaid eligible on the date of service.”  Providers are also responsible for identifying the other healthcare coverage before billing Medicaid for a service.
51. The Department is not required to inform providers about sources of third-party liability coverage, including Medicare, of Medicaid recipients. 
52. The Department had no information at the time it received Progressive’s request for prior authorization for R.W.’s wheelchair or at the time it approved the wheelchair’s medical necessity, indicating that R.W. was eligible for Medicare.
53. Medicare coverage frequently changes, as Medicare coverage is frequently made retroactive, in some cases months or even years prior to the date the coverage is approved.
54. The Department learned that Progressive was having difficulty obtaining the requisite information for filing a claim with Medicare for R.W.’s wheelchair only after Progressive filed its appeal before this Commission.
55. The Department’s system of recovering payments to providers for claims that should have been paid by Medicare is a form of post-payment review and is a continual process that is ongoing on a daily basis.
56. The Department must have records documenting each third-party liability recovery effort that did not result in the recovery of the Medicaid payment for public accountability and auditing purposes.
57. Progressive did not submit any documentation to the Department documenting an inability to file a claim for R.W.’s wheelchair with Medicare. 
58. The Centers for Medicare and Medicaid Services requires each state Medicaid agency to have a Third Party Liability Action Plan which includes Medicare.
59. The Department has a Third Party Liability Action Plan which includes Medicare, and the plan has been approved by the Center for Medicare and Medicaid Services.
60. When the Department sends recovery letters to providers regarding claims that should have first been filed with Medicare, most providers return the payment or provide a valid Medicare denial of the claim.
61. In the rare instances when providers fail to return payments for claims that should have been filed with Medicare, the Department recoups the payments from the providers’ future remittances.
62. If a provider requests it, whether before or after the Department has sent a recovery letter to the provider, the Department will re-investigate whether a Medicaid recipient has Medicare coverage.
63. In Fiscal Years 2001-2005, the Department sent a total of 49,740 letters to providers requesting recovery of payments made on behalf of Medicaid recipients whose claims should have been filed with Medicare.
64. Since 1995, the Department has issued over 60,000 letters to providers requesting recovery of payments made on behalf of Medicaid recipients whose claims should have been filed with Medicare.
65. Case 05-1563 SP represents the first time that one of the Department’s more than 60,000 letters to providers requesting recovery of payments made on behalf of Medicaid recipients whose claims should have been filed with Medicare, was appealed to this Commission.
66. The money that is recovered from providers for claims that should have been paid by Medicare goes back into the Medicaid program.
B.  Progressive
67. Progressive incurred the following attorneys’ fees in the underlying case, the appeal, and this case:


Hours
Hourly Rates
Total Fees

Underlying Case


2005
24.5
$195-$290
$4,472.55


2006
126.20
$205-$290
$24,007.80


Circuit Court


2006
.3
$205-$290
$61.50


2007
3.0
$215-$290
$645.00


This Case


2006
3.4  
$2054290
$697.00


2007
113.9
$215-$290
$23,637.30


2008
30.0
$225-$290
$6,894.00

The total hours billed by Progressive’s attorney throughout the representation are 267.80.
68. Progressive incurred the following expenses in the underlying case, the appeal, and this case:


Court Transcripts
Expert
Misc.
Total
Underlying Case
$1,599.76

$758.97
$2,358.73

Circuit Court
$105.00
$18.42
$123.42

This Case
$1,199.55
$4,040.00
$1,683.34
$6,922.89

69. Progressive had less than 500 employees and had a net worth of less than seven million dollars at the time the underlying case was initiated.
Conclusions of Law
I.  Jurisdiction

We issued our September 15, 2006, decision in the underlying case, concluding that Progressive was not subject to repayment of $18,796 in Medicaid reimbursement.  On October 6, 2006, the Department filed a motion for reconsideration, and by order dated October 11, 2006, we granted the motion.  On October 13, 2006, Progressive filed its application for attorney fees.  By order dated October 27, 2006, upon reconsideration, we maintained our September 15 decision.


The Department argues that we lack jurisdiction to hear this case because Progressive filed its application for attorney fees after our September 15 decision was issued but before our order on the motion for reconsideration.  The Department argues that the application was premature and that Progressive failed to file an application within thirty days after that order.

We have jurisdiction to hear attorney fee cases under § 536.087:

1.  A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.
*   *   *

3. A party seeking an award of fees and other expenses shall, within thirty days of a final disposition in an agency proceeding or final judgment in a civil action, submit to the court, agency or commission which rendered the final disposition or judgment an application [for attorney fees and expenses] . . . .

We conclude that our September 15 decision was the final disposition of the case as set forth in 
§ 536.087.3.  A final disposition in an agency proceeding “occurs whenever the decision disposes of all issues as to all parties and leaves nothing for future determination.”
  Upon issuance of the September 15 decision there were no issues remaining for us to resolve.  Such a ruling has been called “obviously” a final disposition.
  Progressive properly filed its application after our September 15 decision.  In addition, there are cases holding that a premature filing – unlike an untimely late filing – is a valid filing
 and is not fatal to jurisdiction.


The Department cites our language in the September 15 decision that Progressive’s prior request for attorney fees was premature.  It was premature until we issued our decision on the merits of the case.  An application for attorney fees was not premature after we issued the decision, which included findings of fact and conclusions of law as required by statute.
  We have jurisdiction to hear this application for attorney fees and expenses.
II.  Objection to Exhibit 46


In its reply brief, the Department objected to Petitioner’s Exhibit 46, which was filed on March 13, 2008.  This exhibit deals with the type and amount of fees and expenses.  We overrule the Department’s objection and admit Exhibit 46 into evidence.
III.  Agency Proceeding/Prevailing Party


Section 536.087.1 authorizes an award of attorney fees to a non-state party who “prevails in an agency proceeding or civil action arising therefrom[.]”  An agency proceeding is “an adversary proceeding in a contested case pursuant to this chapter in which the state is represented by counsel[.]”
  The underlying case was an agency proceeding.


Section 536.085(2) defines a “party” to include:  

[a]ny . . . corporation . . . the net worth of which did not exceed seven million dollars at the time the civil action or agency proceeding was initiated, and which had not more than five hundred employees at the time the civil action or agency proceeding was initiated[.]   

Section 536.085(3) defines “prevails” as:

obtains a favorable order, decision, judgment, or dismissal in a civil action or agency proceeding[.] 

Because Progressive has less than 500 employees, has a net worth of less than seven million dollars, and obtained a favorable decision, it was a prevailing party in the underlying case.  


A prevailing party is entitled to an award of attorney fees and expenses unless we determine that (1) the State’s position was substantially justified or (2) special circumstances make an award unjust.

IV.  Substantially Justified


Attorney fees and expenses are to be awarded unless the Department’s position was substantially justified.
  Section 536.087.3 provides in part:  

The fact that the state has lost the agency proceeding or civil action creates no legal presumption that its position was not substantially justified.  Whether or not the position of the state was substantially justified shall be determined on the basis of the record (including the record with respect to the action or failure to act by an agency upon which a civil action is based) which is made in the agency proceeding or civil action for which fees and other expenses are sought, and on the basis of the record of any hearing the court or agency deems appropriate to determine whether an award of reasonable fees and expenses should be made, provided that any such hearing shall be limited to consideration of matters which affected the agency’s decision leading to the position at issue in the fee application.  


The Department must show that its position was clearly reasonable with a reasonable basis in both fact and law.
  We look at the Department’s position when it made its decision to issue the overpayment.
  The Department has the burden of proof on substantial justification.
  We have set forth the facts we found in the underlying case and findings of fact concerning the 
Department’s decision.  The issue is whether the Department’s position had a reasonable basis in the law as applied to those facts.  
The Department argues that its decision was substantially justified because it had a legal and factual basis for the decision that Progressive had been overpaid for the wheelchair.  In the underlying case, the Department argued that it had authority to recover the $18,796 payment of Medicaid money it paid to Progressive for the wheelchair under § 208.215, RSMo Supp. 2005:


1.  Medicaid is payer of last resort unless otherwise specified by law.  When any person, corporation, institution, public agency or private agency is liable, either pursuant to contract or otherwise, to a recipient of public assistance on account of personal injury to or disability or disease or benefits arising from a health insurance plan to which the recipient may be entitled, payments made by the department of social services shall be a debt due the state and recoverable from the liable party or recipient for all payments made in behalf of the recipient and the debt due the state shall not exceed the payments made from medical assistance provided under sections 208.151 to 208.158 and section 208.162 and section 208.204 on behalf of the recipient, minor or estate for payments on account of the injury, disease, or disability or benefits arising from a health insurance program to which the recipient may be entitled.


2.  The department of social services may maintain an appropriate action to recover funds due under this section in the name of the state of Missouri against the person, corporation, institution, public agency, or private agency liable to the recipient, minor or estate.

*   *   *


7.  The department director shall have a right to recover the amount of payments made to a provider under this chapter because of an injury, disease, or disability, or benefits arising from a health insurance plan to which the recipient may be entitled for which a third party is or may be liable in contract, tort or otherwise under law or equity.
(Emphasis added.)

The Department also cited its Durable Medical Equipment Provider Manual (“the Manual”) incorporated by reference into 13 CSR 70-60.010 and 13 CSR 70-3.030:

5.1A  MEDICAID IS PAYER OF LAST RESORTgen5 [sic]

Medicaid funds are used after all other potential resources available to pay for the medical service have been exhausted.  There are exceptions to this rule discussed later in this section.  The intent of requiring Medicaid to be payer of last resort is to ensure that tax dollars are not expended when another liable party is responsible for all or a portion of the medical service charge.  It is to the provider’s benefit to bill the liable TPR[
] before billing Medicaid because many resources pay in excess of the maximum Medicaid allowable.

Federal and state regulations require that insurance benefits or amounts resulting from litigation are to be utilized as the first source of payment for medical expenses incurred by Medicaid recipients.  See 42 CFR 433 subpart D and RSMo 208.215 for further reference.  In essence, Medicaid does not and should not pay a claim for medical expenses until the provider submits documentation that all available third party resources have considered the claim for payment.  Exceptions to this rule are discussed later in this section of the provider manual.

All TPR benefits for Medicaid covered services must be applied against the provider’s charges.  These benefits must be indicated on the claim submitted to Medicaid.  Subsequently, the amount paid by Medicaid is the difference between the Medicaid allowable and the TPR benefit amount, capping the payment at the Medicaid allowable.  For example, a provider submits a charge for $100 to the Medicaid Program for which the Medicaid allowable is $80.  The provider received $75 from the TPR.  The amount Medicaid pays is the difference between the Medicaid allowable ($80) and the TPR payment ($75) or $5.
(Bold emphasis added.)
Section 42 U.S.C. 1396a(25)(A) provides that a state plan for medical assistance must provide that the state agency responsible for plan administration must “take all reasonable 
measures to ascertain the legal liability of third parties . . . to pay for care and services available under the plan[.]”  Section 42 U.S.C. 1396a(25)(B) provides that “in any case where [legal third party] liability is found to exist after medical assistance has been made available . . . and where the amount of reimbursement the State can reasonably expect to recover exceeds the costs of such recovery, the State or local agency will seek reimbursement for such assistance to the extent of such legal liability[.]”
An overpayment is defined in 13 CSR 70-3.130(1)(K):

Overpayment means an amount of money paid to a provider by the Medicaid agency to which s/he was not entitled by reason of improper billing, error, fraud, abuse, lack of verification or insufficient medical necessity[.]
Regulation 13 CSR 70-60.010(10) provides:

For recipients having both Medicare and Medicaid eligibility, the state Medicaid program pays the lesser of the amounts indicated by Medicare to be deductible and/or coinsurance due on the Medicare allowed amount or the difference between the amount paid by Medicare and the Medicaid allowed amount.
There is clearly law authorizing the Department to request recovery of the payment from Progressive.  The payment to Progressive would be an overpayment because it was paid to a provider in error.  Section 208.215.7, RSMo Supp. 2005, authorizes recovery in this type of case without regard to whether Progressive committed a violation or is subject to sanctions.
We agree with the Department that its position was substantially justified because it discovered that R.W. had Medicare coverage.  The Department’s position in the underlying case was based on evidence that R.W. had Medicare coverage and that under the law, Medicaid was the payor of last resort.  Although we found differently, based on information that the Department did not have when it issued the overpayment notice, there was a reasonable basis in fact and law for the Department’s position at that time.
Progressive argues that prior to issuing its decision, the Department failed to notify Progressive of its discovery of Medicare coverage, failed to offer Progressive the opportunity to demonstrate that it was unable to discover Medicare coverage when the prior authorization request and claim were submitted, failed to provide Progressive a chance to ascertain whether Medicare coverage actually could be obtained, and ignored the known error rate arising from its standard procedure for issuing final decisions.  Progressive argues that the Department violated 42 U.S.C. § 1396a(25)(A), § 208.215, RSMo Supp. 2005, and 13 CSR 70-3.030.
Regulation 13 CSR 70-3.030(4)(A) provides:


(A) The decision as to the sanction to be imposed shall be at the discretion of the Medicaid agency.  The following factors shall be considered in determining the sanction(s) to be imposed: 


1.  Seriousness of the offense(s)--The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to Medicaid recipients, or circumstances were such that the provider’s behavior could have caused or contributed to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, practices potentially dangerous to patients and fraud are to be considered particularly serious; 


2.  Extent of violations--The state Medicaid agency shall consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of Medicaid claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred. . . ;


3.  History of prior violations--The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency’s decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 


4.  Prior imposition of sanctions--The Medicaid agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the Missouri Medicaid program, any other governmental medical program, Medicare or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 


5.  Prior provision of provider education--In cases where sanctions are being considered for billing deficiencies only, the Medicaid agency may mitigate its sanction if it determines that prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions; and 


6.  Actions taken or recommended by peer review groups, licensing boards or Professional Review Organizations (PRO) or utilization review committees--Actions or recommendations by a provider’s peers shall be considered as serious if they involve a determination that the provider has kept or allowed to be kept, substandard medical records, negligently or carelessly performed treatment or services, or, in the case of licensing boards, placed the provider under restrictions or on probation. 
We agree with the Department that none of these laws requires the Department to take the actions Progressive argues for.  While Progressive showed that there were flaws in the Department’s procedures in dealing with this type of situation and that there may be some unfairness in Progressive’s case, this does not undermine the Department’s position when it assessed the overpayment.  At that time, the relevant fact was that R.W. had Medicare coverage, and the law authorized an attempt at recovery of Medicaid money paid in error to Progressive.  The Department’s position in the underlying case was substantially justified. 

V.  Special Circumstances

Because we conclude that the Department’s position was substantially justified, we do not reach the question of whether special circumstances make an award unjust.

VI.  Statutory Rate of Attorney Fees

Progressive argues that a higher fee than the statutory rate is justified.  Section 536.085(4) provides that:

attorney fees shall not be awarded in excess of seventy-five dollars per hour unless the court determines that a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee.
Because we conclude that Progressive is not entitled to attorney fees and expenses, we do not reach this issue.

Summary

Because the Department’s position in the underlying case was substantially justified, Progressive is not entitled to an award of attorney fees and expenses.

SO ORDERED on May 22, 2008.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner
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	�But see Atlanticare Medical Center v. Commissioner of Div. of Medical Assistance, 785 N.E.2d 346 (Mass. 2003).  In that case, the court stated that the federal statute 42 U.S.C. 1396a(a)(25)(B) required the State to seek Medicaid reimbursement from a liable third party and determined that the proper third party was Medicare, not a medical services provider.  Id. at 353-56.  The parties did not cite this case, and we did not address the issue.


�Exs. 30, 31 and 46.


	�Exs. 30, 31 and 46.


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.  


�Davis v. Angoff, 957 S.W.2d 340, 343 (Mo. App., W.D. 1998).


�Lewis v. Bellefontaine Habilitation Center, 122 S.W.3d 105, 111 (Mo. App., W.D. 2003) (decision was not a final disposition because it did not resolve the issue of back pay).


�Estate of Schler v. Benson, 947 S.W.2d 495, 499 (Mo. App., W.D. 1997) (notice required to be given “within” a certain time after an event means not later than the time specified).  Section 536.087 does not even use the word “after,” but instead requires the filing within thirty days of a final disposition.  Compare § 536.110, RSMo Supp. 2007, which requires the filing of a petition within thirty days after mailing or delivery.


�State Highway Comm’n v. Tate, 576 S.W.2d 529 (Mo. banc 1979) (premature filing of a notice of appeal preserved appeal).


�Section 536.090.


	�Section 536.085(1).


	�Rose City Oil Co. v. Missouri Comm’n on Human Rights, 832 S.W.2d 314, 317 (Mo. App., E.D. 1992).


	�Section 536.087.1.


�Id.  


	�Dishman v. Joseph, 14 S.W.3d 709, 717 (Mo. App., W.D. 2000).


�Seidner v. Webster, 201 S.W.3d 104, 110 (Mo. App., W.D. 2006) (position must be substantially justified “at the time that the agency made its decision” to demote the respondent).


	�Hutchings v. Roling, 193 S.W.3d 334, 349 (Mo. App., E.D. 2006).


	�TPR means third party resource, which is defined as “[a]ny individual, entity or program that is or may be liable to pay all or part of the expenditures for medical assistance furnished under a State plan.”  Durable Medical Equipment Provider Manual, § 5.1 (quoting 42 CFR § 433.136 (2005)).
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