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)
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)




)
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)

DECISION 


Progress Instrument, Inc. (“PI”) is liable for Missouri sales tax and interest on its purchase of a 1987 Beechcraft airplane.   
Procedure


PI filed a complaint on June 3, 2005, challenging the Director of Revenue’s (“the Director”) assessment of sales tax on its purchase of the airplane.  


The parties filed a stipulation of facts on November 8, 2005.  Scott Riley, with Cook & Riley, LLC, represents PI.  Senior Counsel Ronald C. Clements represents the Director.  The parties have filed written arguments.  
Findings of Fact


1.  PI manufactures electronic components that are sold to manufacturers and installed in electronic items ranging from toys to radar guns.  PI is, and was during all relevant times, a 
corporation in good standing under the laws of the State of Missouri and qualified to do business in the state of Missouri.  PI’s principal office is located in Lee’s Summit, Missouri.


2.  Executive Beechcraft, Inc. (“EBI”), located in Kansas City, Clay County, Missouri, sells aircraft at retail and also operates as a common carrier providing charter leases of aircraft to the public.


3.  On July 19, 2002, PI entered into an agreement to purchase a 1987 Raytheon King Air C90, registration no. N475JA, from EBI for the purchase price of $1,195,000.  PI received a trade-in credit of $395,000 on a 1995 Raytheon A36 Bonanza.  The net price after trade-in was $800,000.  In August 2002, the sale was completed when EBI delivered the airplane to PI.  Delivery of the aircraft occurred in Missouri.  No Missouri sales tax was paid on the purchase. 

4.  On September 19, 2002, PI’s President, Stephen Patterson, provided EBI with a letter claiming exemption from sales tax on the purchase of the airplane.  The exemption claimed was under the provisions of § 144.030.2(20).
 The letter stated that the airplane would be leased by PI back to EBI for charter flight activities under FAR 135 of the Federal Aircraft Regulations and would be used as a charter aircraft for hire by the general public in interstate commerce. 

5.  EBI has been issued a FAR Part 135 Air Operating Certificate by the Federal Aviation Administration and, as such, is classified as an “air taxi operator” as this term is defined for purposes of the Federal Aviation Regulations.

6.  On October 17, 2002, PI and EBI entered into an Aircraft Charter and Aviation Services Agreement (“Aircraft Agreement”).  The Aircraft Agreement includes the following provisions:  


WHEREAS, EBI has developed a management program pursuant to which EBI (i) provides aviation services to aircraft customers who conduct operations pursuant to FAR Part 91 under 
the customer’s operational control and (ii) obtains aircraft from aircraft customers to conduct charter operations on EBI’s Operating Certificate pursuant to FAR Part 135 under EBI’s operational control; and

WHEREAS, EBI and Customer [PI] desire to enroll the Aircraft in such management program on the terms and conditions stated herein; . . . EBI and Customer hereby agree as follows:  

I.  TERM

1.1  This Agreement shall commence on the 17th day of October, 2002, and shall automatically be renewed for additional periods of one (1) year each on the same terms and conditions as are contained in the present Agreement, unless terminated by either party in accordance with Articles XII, XIII or XIV below (hereinafter the “Term”).   
II.  AVIATION SERVICES

2.1  Retention and Provision of Services.  Customer hereby agrees to retain EBI to advise and assist it in the staffing, operation and maintenance of the Aircraft to support Customer’s operation of the Aircraft pursuant to FAR Part 91.  Customer hereby agrees to use of the Aircraft by EBI for charter operations under FAR Part 135.  

2.2  Services.  EBI will provide Customer with the following services in connection with the Aircraft during the Term of this Agreement:  

(a) Pilot services in accordance with Article III below; 

(b) Operational support services including, but not limited to navigational chart service, handling of catering and landing arrangements (not including catering and landing expenses), provision of weather information, flight planning, Aircraft stocking, Aircraft cleaning and Aircraft scheduling and dispatch; 

(c) Handling of all accounting associated with the operation of the Aircraft; 

(d) Providing for hangar space for the Aircraft at the Base of Operation; 

(e) Handling charter operations in accordance with Article VI below; 

(f) Arranging for backup aircraft coverage, subject to availability of such aircraft, when the Aircraft is unavailable for Customer’s use due to scheduled or unscheduled maintenance; and

(g) Assisting Customer in obtaining and maintaining such insurance covering the Aircraft and its operation as is set forth in Article VIII below.  
The services outlines in subparagraphs (a) through (g), inclusive, shall hereinafter be defined as “Aviation Services.”  

2.3  Aviation and Pilot Services Fees.  Customer shall pay to EBI a monthly Aviation Services Fee in accordance with Section 7.1 below.  In addition, Customer shall pay to EBI a daily Pilot Service Fee in accordance with Section 7.2 below.  As specified in the Aircraft Purchase Agreement dated July 19, 2002, Customer shall have 50 days pilot service provided by EBI at no charge. 

2.4  Storage of the Aircraft.  All movement and positioning of the Aircraft shall be performed by EBI.  Customer shall have no right to perform the above service unless Customer receives written permission from EBI.  Customer shall pay all costs and expenses incurred by EBI in storing the Aircraft.  Customer shall control the conduct and demeanor of its officers, shareholders, employees and agents in and around the storage location and shall take all steps necessary to remove persons whom EBI may deem objectionable.  As specified in the Aircraft Purchase Agreement dated July 19, 2002, Customer shall have free hanger [sic] usage at base of operation through August 21, 2003.  
III.  PILOT AND FLIGHT SERVICES

3.1  FAR Part 91 Crew Assignment/Qualifications.  For all flights by Customer under FAR Part 91, EBI agrees to provide to Customer 1 fully qualified pilot(s) and 0 flight attendant(s). . . . 

3.2  Charter Crew.  For all hours operated under FAR Part 135, EBI shall obtain 1 fully qualified pilot(s) who meet the requirements set forth in Section 3.1 above and who are current and appropriately rated for FAR Part 135 operations and 0 flight attendants.  EBI shall also obtain additional crew as may be required due to duty time requirements of a specific flight.  
*   *   *

IV.  MAINTENANCE AND REPAIR SERVICES

4.1  Scope of Maintenance and Repair.  EBI shall supervise, conduct and contract for all repairs to and inspection and maintenance of the Aircraft in accordance with EBI’s FAA-approved maintenance program during the term of this Agreement.  EBI shall maintain the Aircraft to FAR Part 135 standards. . . . 

4.2  Maintenance and Repair Costs.  Customer shall pay all costs and expenses incurred by EBI in performing or causing to be performed all maintenance, repair, inspection and overhaul work on the Aircraft pursuant to Section 4.1 above, including but not limited to, all costs and expenses associated with new parts and accessories utilized for such work.  
*   *   *


4.4  Inspection.  Customer or its designee shall have the right, but not the duty, to inspect the Aircraft upon reasonable notice to EBI, wherever the Aircraft may then be located.  Upon Customer’s notice, EBI shall advise Customer of the Aircraft’s location and, within a reasonable time, shall furnish Customer with all information, logs, documents and EBI’s records regarding or in respect to the Aircraft and its use, maintenance or condition.  
*   *   *


4.5  Repair Costs Resulting From Negligent Operation.  EBI shall be solely responsible for any damage to the aircraft, not covered by insurance, resulting from negligent or non-standard operating procedures by a flight crew provided by EBI.  
V.  PART 91 OPERATIONS

5.1  Customer Flights.  Customer has, and shall retain, operational control and possession, command and control of the Aircraft for all Customer flights under this Agreement.  During Customer’s operation of the Aircraft, Customer shall have the right, subject to safety considerations, to use EBI provided pilots and to direct such pilots as to when and where to fly.  When requested by Customer for Customer’s flights, EBI shall furnish Customer with fully qualified, current and rated (appropriate to the Aircraft) pilot(s), in accordance with Section 3.1 above.  In exercising operational control Customer shall comply with the FARs and any pertinent regulations of any country other than the United States where the Aircraft may be operated from time to 
time.  Customer shall operate the Aircraft in accordance with FAR Part 91.  
*   *   *

VI.  PART 135 OPERATIONS

6.1  Aircraft Charter.  At Customer’s request and at EBI’s cost, EBI will place the Aircraft on EBI’s FAR Part 135 Operating Certificate so that EBI may use the Aircraft to conduct charter operations under FAR Part 135.  EBI shall charter the Aircraft in its name (and not in the name of Customer).  

6.2  Scheduling of Charter Flights.  EBI shall arrange, schedule and dispatch all charter of the Aircraft.  Promptly after arranging a charter of the Aircraft, EBI shall contact Customer to schedule charter use of the Aircraft.  Customer shall retain scheduling priority for use of the Aircraft throughout the term of this Agreement.  Upon confirmation of availability, a tentative price and schedule quotation will be relayed to the prospective charter customer.  

6.3  Charter Billing.  EBI shall be responsible for billing and collecting from charter customers payment for the charter flights, including collecting and remitting any taxes due from charter customers (such as the Federal Transportation Excise Tax).  

6.4  Charter Usage Fee.  In consideration for the usage of the Aircraft for its charter operations, EBI agrees to pay Customer a charter usage fee of Six Hundred Twenty Five United States Dollars (US$625.00) per hour on all charter flights.  EBI shall retain the remainder of the total payment charged per hour on all charter flights.  For purposes of this paragraph, hours flown shall be measured in hours and tenths of hours, from the time of Aircraft liftoff at the departure airport to the time of Aircraft touchdown at the arrival airport.  The charges specified in this paragraph may be adjusted periodically by the mutual consent of both parties.  In the event of a breakdown where the Aircraft is unable to complete the flight, EBI will provide equivalent replacement charter aircraft but will not be responsible for any costs incurred or flight hours required to position the Aircraft to either complete the mission or reposition the Aircraft to its Base of Operation.  Customer agrees that the Aircraft will be delivered for charter cleaned and ready for flight and EBI shall return the Aircraft to customer cleaned and ready for flight.  

6.5  Operational Control.  EBI shall have operational control and possession, command and control of the Aircraft at all 
times when it is using the Aircraft for charter flights.  EBI shall be responsible for engaging and compensating flight crews for the charter flights.  EBI may operate the Aircraft only for the purposes and within the geographical limits set forth in the insurance policy or policies obtained in compliance with Article VIII of this Agreement. . . . 
VII.  COMPENSATION

7.1  Aviation Services Fee.  Customer agrees to pay to EBI and EBI agrees to accept as full payment zero United States Dollars (US$0.00) each month for EBI’s Aviation Services in accordance with Section 7.10 below.  

7.2  Pilot Services Fee.  Customer agrees to pay to EBI a fee of Four Hundred Fifty United States Dollars (US$450.00) for each day or partial day that EBI provides pilot services to Customer for Customer flights in accordance with section 7.10 below.  

7.3  Maintenance Services Charges.  Customer agrees to pay to EBI all Maintenance Services costs under Article IV above in respect to the Aircraft in accordance with Section 7.10 below.  

7.4  Fuel and Oil Costs.  Customer shall pay all costs and expenses incurred by EBI in purchasing fuel and oil for the Aircraft in accordance with Section 7.10 below.  When fuel is purchased at any EBI facility, Customer will be billed at a preferred rate.  EBI shall use its best efforts to negotiate fuel price reductions when fuel is purchased elsewhere.  

7.5  Part 91 Costs.  Customer agrees to pay all landing and parking fees, international landing, handling and navigation fees, hangar fees away from the Base of Operation, flight phone fees, and catering fees in connection with a Customer flight or flights.  

7.6  Crew Expenses.  Customer hereby agrees to pay any and all reasonable lodging and transportation costs incurred by the Crew in connection with a Customer flight or flights.  Costs for the Crew’s daily expenses shall include hotel accommodation, meals, rental cars and/or taxi fares, plus taxes applicable to them.  Airfares for the Crew’s positioning shall be the lowest domestic coach fare available.  

7.7  Aircraft Direct Operating Costs.  Customer agrees to pay EBI for all Aircraft direct operating costs for Customer’s flights not already described above. 

7.8  Charter Expenses.  For all charter flights of the Aircraft, Customer and EBI shall pay expenses as follows:  Customer shall pay for all Maintenance Services charges, insurance, fuel and oil, and any other direct operating costs; EBI shall pay for the catering, landing and parking fees, international landing, handling and navigation fees, flight phone fees, weather and flight planning services, aircraft cleaning expenses, aircraft scheduling, aircraft stocking, crew expenses and any other miscellaneous expenses incurred incidental to the use of the Aircraft under FAR Part 135. 

7.9  Charter Use Invoices.  Each month, EBI shall provide a copy of the flight logs indicating charter flight hours for the previous month.  Payment of the charter usage fee is due by the last day of each month for usage of the Aircraft in charter operations in the preceding month. 

7.10  Other Invoices.  EBI agrees to submit an invoice to Customer each month which reflects the flights made, Aviation Services Fees, Pilot Services Fees, Maintenance Services charges, fuel and oil costs, charter expenses, crew expenses, Part 91 costs, and the cost of any other services, expenses or costs payable by Customer in accordance with this Agreement. . . . 
VIII.  INSURANCE

8.1  Prior to the commencement of this Agreement, Customer shall obtain insurance coverage as set forth below, in the minimum amounts and subject to the provisions set forth below, by adding the Aircraft onto EBI’s fleet insurance policy: 
*   *   *

X.  ALTERATIONS

10.1  EBI shall not have the right to alter, modify or make any additions or improvements to the Aircraft, other than those necessary to obtain and maintain FAA certification, without prior written permission from Customer.  All such alterations, modifications, additions and improvements as are so made shall become the property of Customer and shall be subject to the terms of this Agreement.  
*   *   *

XIV.  RISK OF LOSS OR DAMAGE TO AIRCRAFT

14.1  Except as outlined in Section 4.5 of this Agreement, risk of loss or damage to the Aircraft shall be borne by Customer.  If, during the term of this Agreement, the Aircraft is destroyed, lost or damaged beyond repair, this Agreement shall terminate immediately.  
XV.  TAXES

15.1  Customer shall pay or cause to be paid all taxes incurred by reason of ownership of the Aircraft during the term of this Agreement, including personal property taxes, and all taxes incurred by reason of its operation of the Aircraft.  

15.2  EBI shall pay or cause to be paid all taxes incurred by reason of its operation of the Aircraft for charter flights.  
XVI.  TITLE

16.1  The registration of, and title to the Aircraft, shall be in name [sic] of Customer, and the Aircraft shall at all times bear United States registration markings.  Customer has full right, power and authority to provide the Aircraft to EBI for EBI’s charter operations in accordance with Article VI of this Agreement.  It is expressly understood and agreed that EBI hereby acquires no ownership, title, property rights or interests in or to the Aircraft and its engines, accessories and equipment.  
XVII.  INDEPENDENT CONTRACTOR

17.1  EBI shall be deemed to be an independent contractor.  EBI shall be free to devote to its other business such portion of its entire time, energy, efforts and skill, as it sees fit.  EBI shall have no mandatory duties, except those which are specifically set out in this Agreement.  Nothing contained in this Agreement shall be regarded as creating any relationship (employer/employee, joint venture, partnership) between the parties other than as set forth herein.  EBI shall never at any time during the term of this Agreement become the agent of Customer and Customer shall not be responsible for the acts or omissions of EBI or its agents except as set forth herein.  No employee of EBI will, at any time, represent himself to be an employee of Customer.  
Since the date of the Aircraft Agreement, PI and EBI have complied with the terms of the Aircraft Agreement and have renewed it each year. 


7.  The Aircraft Agreement provides for no periodic payment, monthly or otherwise.  



8.  PI’s president was a pilot, and he performed most of the pilot services for PI himself.   



9.  During the period beginning November 1, 2002, through and including April 30, 2003, the airplane was chartered by EBI to third parties nine times for a total of 22.3 hours of flight time.  During the period November 1, 2002, through and including April 30, 2003, the airplane was used by PI fifteen times for a total of 53.6 hours of flight time.  The airplane was used 71% of the time by PI, and the other 29% of the time by EBI pursuant to the agreement. 



10.  Petitioner lists the airplane on its property records and takes all depreciation credits on the airplane.



11.  In January 2005, the airplane was used in five charter flights.  

12.  The Director, through her authorized auditors, conducted a sales and use tax audit of PI’s records for the periods February 1, 1999, through January 31, 2004. 

13.  On October 25, 2004, PI’s counsel provided a revised claim of exemption and attached it to correspondence addressed to the Director.


14.  PI paid all use tax found due and owing in the audit report.  No use tax issues are disputed in this case.


15.  The audit report found that PI owed sales tax of $55,061.52 plus applicable interest on the purchase of the airplane from EBI.  PI disagreed with the sales tax findings, and the Director issued an assessment of sales tax on the purchase on May 20, 2005.  The assessed total was $62,446.38, consisting of sales tax of $55,061.52 and then accrued interest of $7,387.25.  A credit of $2.39 was given for miscellaneous amounts previously paid.  The Director did not assess additions or penalties.  

16.  The parties agree that the amount of tax indicated on the assessment, $55,061.52, is mathematically correct based upon the net purchase price of the airplane and the applicable state and local sales taxes imposed and in effect at the time PI purchased the airplane.

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  PI has the burden to prove that it is not liable for the amount that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 144.020.1 imposes the sales tax on sales of tangible personal property:  


1.  A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows:  

(1) Upon every retail sale in this state of tangible personal property, a tax equivalent to four percent of the purchase price paid or charged[.] 

Neither party disputes that PI purchased the airplane on July 19, 2002.
  PI argues that it is not subject to sales tax on its purchase because it intended to, and did, lease the airplane back to EBI.  PI cites § 144.020.1(8), which provides:  

1.  A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible 
personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows: 
*   *   *


(8) A tax equivalent to four percent of the amount paid or charged for rental or lease of tangible personal property, provided that if the lessor or renter of any tangible personal property had previously purchased the property under the conditions of “sale at retail” as defined in subdivision (8) of section 144.010 or leased or rented the property and the tax was paid at the time of purchase, lease or rental, the lessor, sublessor, renter or subrenter shall not apply or collect the tax on the subsequent lease, sublease, rental or subrental receipts from that property. . . .
Under this provision, if an owner of property pays sales tax upon purchasing the property (a sale at retail), it does not have to pay sales tax on subsequent rentals of the property.  On the other hand, if an owner of property did not pay sales tax on its purchase of property that it leases out, it is then expected to collect and remit sales tax on the lease receipts.  PI argues that it bought the airplane with the intent to lease it back to EBI, and that the Aircraft Agreement with EBI is a lease.  PI thus argues that it is not liable for sales tax on its purchase of the airplane.  The Director argues that the Aircraft Agreement is not a lease, but a management agreement, and that PI is liable for sales tax on its purchase of the airplane.  The Director contends that PI, as a manufacturer, is not in the business of leasing aircraft.  
The parties have stipulated that:  

[t]he sole issue to be decided by the Administrative Hearing Commission in Case No. 05-0861 RS is whether Petitioner’s purchase of the Aircraft was subject to Missouri state and local sales tax as the purchase of tangible personal property for Petitioner’s use or if such purchase was not subject to Missouri state and local sales tax pursuant to § 144.020.1(8) as a “purchase for lease.” 
This Commission is bound by the parties’ stipulations of fact, but stipulations as to the law are not binding on this Commission.  State v. Biddle, 599 S.W.2d 182, 186 and n.4 (Mo. banc 1980).  
Because we conclude that the Aircraft Agreement is not a lease, we agree that the parties’ characterization of the issue is correct.  However, if we were to conclude that the Aircraft Agreement is a lease, further issues would need to be resolved.  Because PI did not pay sales tax on its purchase, it would be liable for sales tax on its lease receipts, absent an exemption.  PI argues that the Director did not make an assessment of sales tax on the lease receipts.  This is true, because the Director made an assessment on the purchase, but PI was under a sales tax audit, and if we were to conclude that the Aircraft Agreement was a lease, it would be incumbent upon us to calculate the amount of PI’s sales tax liability.  J.C. Nichols, 796 S.W.2d at 20.  PI raises an additional argument that EBI is a common carrier and that any lease to EBI would therefore be exempt.  Section 144.030.2(20); Emerson Elec. Co. v. Director of Revenue, 133 S.W.3d 31 (Mo. banc 2004); Cook Tractor Co. v. Director of Revenue, 2006 WL 920766 (Mo. banc 2006), slip op.  In this decision, we conclude that the Aircraft Agreement was not a lease and that PI is subject to sales tax on its purchase of the airplane.  Therefore, we do not reach the issue of whether a lease to EBI would qualify for the common carrier exemption.  
I.  Management Agreement or Lease?
A.  Fall Creek Constr. Co. v. Director of Revenue


PI relies on Fall Creek Constr. Co. v. Director of Revenue, 109 S.W.3d 165 (Mo. banc 2003), for the proposition that EBI exercised “operational control” over the aircraft.  That case bears some similarities to the present case, but the facts differ.  In that case, Fall Creek acquired fractional interests in the aircraft and entered into four separate agreements with the seller, Raytheon Travel Air Co., for each aircraft:  an aircraft purchase agreement, a joint ownership agreement, a management agreement, and a master interchange agreement.  The Court summarized the management agreement at issue in that case:  

Under the management agreement, co-owners hire Raytheon to manage the aircraft.   Owners pay a separate monthly management fee and a variable hourly rate for flight hours.  Raytheon manages aircraft scheduling and must make reasonable efforts to obtain the owner’s actual aircraft before providing a similar aircraft under the interchange program.  Raytheon must also:  (1) have the aircraft inspected, maintained, serviced, repaired, overhauled and tested; (2) maintain all required aircraft records and logs; (3) provide pilots, pilot training, pilot medical examinations and pilot uniforms; (4) provide hangaring and tie-down space, in-flight catering, flight planning, weather services, and communications; (5) maintain insurance on the aircraft; and (6) provide consulting regarding FAA issues, warranty claims, and insurance matters.  

Fall Creek, 109 S.W.3d at 168.  Fall Creek argued that its fractional ownership interest in each aircraft did not constitute a purchase of tangible personal property and that it was not liable for use tax.  Fall Creek argued that the true essence of the transaction was an arrangement for transportation services and not a purchase.  The Court, however, found the purchase agreement unambiguous in transferring an ownership interest.  Fall Creek also argued that it had insufficient dominion and control over the aircraft to constitute “storage” or “use” and render it liable for use tax under 
§ 144.610.  Fall Creek contended that Raytheon maintained control of the aircraft and that Fall Creek merely contacted Raytheon to request transportation to a particular location.  The Court stated:  

One of the regulatory advantages of fractional ownership is the ability to operate within Part 91 of the Federal Aviation regulations.  “With certain exceptions, in order to operate under Part 91, the user must accept responsibility for ‘operational control’ of the aircraft.”  Such responsibility is more than token.  The user-owner is held responsible by the FAA and civil courts if there is an incident.  The Federal Aviation Regulations ensure that owners are fully aware of the consequences of having operational control.  An aircraft owner accepting “operational control” must acknowledge that he or she:  “(i) has responsibility for compliance with all Federal Aviation Regulations applicable to the flight; (ii) may be exposed to enforcement actions for noncompliance; and (iii) may be exposed to significant liability risk in the event of a 
flight-related occurrence that causes personal injury or property damage.”
109 S.W.3d at 172 (Citations and footnotes omitted).  


The imposition of sales tax on PI is consistent with Fall Creek, as the Court in that case likewise held that an airplane purchaser was liable for sales/use tax on the purchase.
  However, in this case, the entire ownership interest, rather than a fractional interest, was transferred to the purchaser.  The issue in this case, which was not raised in Fall Creek, is whether the management agreement was a lease and whether PI could thus exercise an option as a lessor under § 144.020.1(8) to forego payment of tax on its purchase and collect tax, absent an applicable exemption, on its subsequent lease receipts.  
B.  Definition of “Lease”


MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 663 (10th ed. 1993) defines a lease as:  

a contract by which one conveys real estate, equipment, or facilities for a specified term and for a specified rent; also : the act of such conveyance or the term for which it is made[.]

Though the sales tax statutes do not define a lease, they define “gross receipts” to include rental receipts:  

“Gross receipts”, except as provided in section 144.012, means the total amount of the sale price of the sales at retail. . . .  It shall also include the lease or rental consideration where the right to continuous possession or use of any article of tangible personal property is granted under a lease or contract and such transfer of possession would be taxable if outright sale were made and, in such cases, the same shall be taxable as if outright sale were made and considered as a sale of such article, and the tax shall be computed and paid by the lessee upon the rentals paid[.]

Section 144.010(3).  The Uniform Commercial Code, § 400.2A-103(1)(j), defines a lease of personal property: 
“Lease” means a transfer of the right to possession and use of goods for a term in return for consideration[.] 

The Supreme Court of Missouri has held that the distinctive feature of a lease, whether of real property or personal property, is that it conveys an interest in the property for a fixed or definite period of time and is supported by consideration.  Sharp v. W. & W. Trucking Co., 
421 S.W.2d 213 (Mo. banc 1967).  Another court has stated that, when used with reference to tangible personal property, the word “lease” means a contract by which one owning such property grants to another the right to possess, use, and enjoy it for a specified period of time in exchange for periodic payment of a stipulated price, referred to as rent.  Undercofler v. Whiteway Neon Ad, Inc., 152 S.E.2d 616, 618 (Ga. App. 1966).  Some courts, including the Missouri Court of Appeals, Western District, have held that a lease gives a lessee exclusive possession of the leased property.  Chubb Group of Ins. Cos. v. C. F. Murphy & Associates, 656 S.W.2d 766, 778 (Mo. App., W.D. 1983); Lincoln Park Traps v. Chicago Park Dist., 55 N.E.2d 173, 176 (Ill. App. 1944); see also Restatement (Second) of Property § 1.1 & 1.4 (1977).


In Six Flags Theme Parks v. Director of Revenue, 102 S.W.3d 526 (Mo. banc 2003) (“Six Flags I”), the Court concluded that Six Flags leased video game machines to its customers and did not have to pay tax on the lease receipts because tax had already been paid on the purchase of the machines.  The Court did not expressly define a lease in that case.  However, the Court applied the concept of exclusive possession, stating:  

Here, as with a golf cart, a Six Flags customer purchases the exclusive right to operate the video game machine for a term governed by the rules of the game.  This is a rental agreement.  

102 S.W.3d at 530 (emphasis added).
  


In another case involving Six Flags, Six Flags Theme Parks v. Director of Revenue, 
179 S.W.3d 266 (Mo. banc 2005) (“Six Flags II”), the Court concluded that Six Flags did not have to pay sales tax on its receipts from inner tube rentals because it had already paid sales tax on the purchase of the inner tubes.  In rejecting the Director’s argument that the use of the inner tubes was not a “rental” or “lease,” the Court stated: 

Webster’s provides that “rent” means “a piece of property that the owner allows another to use in exchange for a payment in services, kind or money.”  Webster’s Third New International Dictionary 1923 (3d ed. 1981).  The Director argues that patrons did not obtain sufficient “use” to constitute a lease, because patrons did not obtain complete control over the inner tubes.  [FN2 The Director’s argument focuses on the fact that patrons could not remove the inner tubes from the water park or use them on certain rides in the water park.] 
The fact that patrons could not remove the inner tubes from the water park or engage in any activity that they please with the rental 
inner tubes does not preclude a finding that they were rented.  Patrons in Six Flags Theme Parks could not take the arcade games home with them, nor could guests of the golf course in Westwood Country Club drive their rented golf carts into the dining room of the country club.  The patrons in all three of these controversies had sufficient possession, control, and use of the rented tangible personal property for which they paid a fee to constitute a rental or a lease.  

179 S.W.3d at 269.  In Six Flags II, the Court thus relied on the dictionary definition of “lease.”  

PI cites the definition of “lease” set forth in Regulation 12 CSR 10-108.700(2)(A):  
Any transfer of the right to possess or use tangible personal property for a term in exchange for consideration.  This includes a rental.  However, if tangible personal property is used to provide a service to a customer and the use of the property is a necessary or mandatory part of the service transaction, then any temporary transfer of the property to the customer as part of the service transaction is not a lease or rental of the property.  

This regulation was not effective until October 30, 2002.  The agreement in question is dated October 17, 2002, prior to the effective date of the regulation.  However, we agree that this is a workable definition, and it is consistent with other definitions that we find.  
C.  Application to This Case

PI cites Westwood Country Club v. Director of Revenue, 6 S.W.3d 885 (Mo. banc 1999), and Six Flags I, 102 S.W.3d 526, which involved the taxation of leases under § 144.020.1(8).  In Westwood, the Court held that a country club leased golf carts to its customers and was not subject to sales tax on the lease receipts because it paid sales tax on its own purchase or lease of the carts.  There was no issue raised in that case as to whether the arrangement was a lease; all parties, the Court, and this Commission assumed that it was.  The Court stated:  

Both parties invite us to determine whether the fees charged by Westwood were for a rental of or license to use golf carts.  The fees paid for the use of a golf cart are similar to fees paid for dining at Westwood—dues paid by the club’s members cover the purchase, maintenance and use of golf carts.  For the purposes of this opinion, we only hold that the golf cart fees were sufficient to 
qualify for treatment under section 144.020.1(8) in that  ambiguities in statutes imposing taxes are to be resolved in the taxpayer’s favor.  

Westwood, 6 S.W.3d at 888 n.6.   

PI argues the country club in Westwood would have made self-use of the golf carts at issue for maintenance or club event purposes, and that the amusement park in Six Flags I, 
102 S.W.3d 526, and Six Flags II, 179 S.W.3d 266, would have made self-use of the video games and inner tubes in question, retrospectively, for employee or promotional events at the park.  This argument assumes facts that were not in evidence in the Westwood and Six Flags cases.  We find it fruitless to speculate whether the lessors made any self-use of the items at issue in those cases.  We are presented with unique facts in this case, and the issue presented is whether the Aircraft Agreement is a lease.
 


A specified term and a specified rent are key elements of a lease.  The Aircraft Agreement is for a specified term of one year, and it has been renewed by the parties each year since its inception in October 2002.  The Aircraft Agreement contains no periodic payment, monthly or otherwise, for use of the airplane.  Undercofler, 152 S.E.2d at 618.  EBI paid a charter usage fee.  The most troublesome issue in this case is whether there was sufficient transfer of the right to possession and use of the airplane to constitute a lease to EBI.  Paragraph 16.1 of the Aircraft Agreement explicitly states that EBI acquired “no ownership, title, property rights, or interests in or to the Aircraft and its engines, accessories and equipment.”  

The Ohio Court of Appeals recently held that a similar agreement was not a true lease.  AM & JB Corp. v. Zaino, 2002 WL 31875962 (Ohio App. 2002).  The court first explained the advantages of a leaseback transaction for aircraft:  
Because the purchase price of corporate jets is so high, they are often purchased under a “leaseback” arrangement.  The seller is typically known as a “fixed base operator” (“FBO”) and is involved in the charter, air taxi or flight school business.  The methodology behind an aircraft leaseback was summarized in Gordon, Flying into the Blue Sky:  Aircraft Leasebacks as Securities (1988), 35 UCLA L.Rev. 779, 781-782:   
“Under the leaseback, the buyer purchases the aircraft and leases it back to the FBO.  The FBO rents the aircraft to student pilots and other customers and pays the buyer a portion of the rental income.  For example, the FBO might charge rental customers $ 65.00 per hour and pay the buyer $ 50.00 for each hour that the aircraft is rented.  The FBO provides all maintenance for the aircraft at the FBO’s discretion and at the buyer’s expense.
“The salesperson shows the buyer the aircraft’s income-producing potential based on an assumed number of rental hours, and shows the buyer a chart calculating the tax benefits and costs of ownership.  These tax benefits include deductions for accelerated depreciation, interest, personal property taxes, insurance, hangar or tie-down space, and maintenance.  Sometimes the salesperson represents or the documents show that the projected rental income and tax benefits will equal or even exceed the monthly payments and other costs of the aircraft and leaseback.  It appears to be an ideal tax shelter; the aircraft pays for itself, and the buyer may even receive some income on top.  The buyer intended to fly the aircraft only a few hours per week or month anyway, and the leaseback turns the aircraft's otherwise idle time into income.
“The FBO has several motivations to structure the deal as a leaseback.  First, the leaseback is a sales tool to entice a prospective purchaser into buying an expensive aircraft he might not otherwise buy.  Dealer markups range up to 25 percent of the final sales price.  While a buyer simply purchasing an aircraft can expect substantial negotiability in the price, sales coupled with leasebacks typically are made only at the full list price.  The buyer generally is not as concerned about price because the aircraft is supposed to pay for itself.  Second, the FBO receives additional income because it services the aircraft at its discretion but at the buyer’s expense, and rents hangar or tie-down space to the buyer.  Third, leasebacks capitalize expensive aircraft necessary to the FBO's rental business at no cost to the FBO except a portion of the rental income.  The FBO avoids the considerable expenses of purchasing, insuring, and servicing the aircraft, as well as the cost of modifications required by airworthiness directives issued by the Federal Aviation Administration (FAA). Fourth, the typical 
leaseback has liberal cancellation provisions.  As a result of aircraft leasebacks, FBO can modernize their fleets frequently and offer the latest aircraft in their rental, charter, and flight instruction businesses.  FBO typically are highly competitive, and an FBO with the latest equipment has a competitive advantage.”  (Footnotes omitted.)
The court then summarized the salient facts of that case:  
The partnership [AM & JB] purchased the aircraft with the intention of leasing it to CWI [Corporate Wings, Inc.].  The primary users of the aircraft were executives at Invacare Corporation, although Invacare’s use of the aircraft would not be full-time and the partnership intended to lease the aircraft to third parties for charter.  The aircraft was the corporation’s sole asset.  
The charter lease agreement between the partnership and CWI extended for twelve months, with automatic renewals of six-month terms.  Lease fees for the aircraft varied depending upon the user:  $1,016.50 for each hour of time chartered by an AM & JB shareholder; $1,175 for each hour of time chartered by a member of the general public; and $1,899.28 for each hour of time chartered by Invacare Corporation.  AM & JB was guaranteed a monthly payment of $14,266.60, regardless of how many hours the aircraft was actually chartered in a month. 
The partnership and CWI also signed an “aircraft management and operation agreement” which, by its terms, superseded any other agreements.  The management agreement provided that all flight operations of the aircraft, including staffing the crew, would be under the exclusive control of CWI.  Nevertheless, the partnership retained final approval over the selection of those crew members.  Moreover, the management agreement made the partnership responsible for all costs pertaining to the operation of the aircraft, including crew fees, management fees, marketing fees, hangar rental, insurance, crew training, flight crew service, crew lodging, crew per diem, and supplies.  While AM & JB was responsible for these fees and costs, the agreement provided that the partnership would have all invoices sent to CWI for payment, with credit given to CWI for the costs.  


The Ohio Board of Tax Appeals concluded that no true lease existed between AM & JB and CWI, as CWI merely managed the aircraft without retaining any degree of ownership consistent with a lease arrangement.  In affirming the Board’s decision, the court stated:  
Competent, credible evidence supported the board’s conclusions in this respect.  The allocation of fees did not affect the underlying reality that CWI was performing operational and charter management of the aircraft.  As if to underscore this point, the management agreement listed CWI as an “agent” of the partnership.  A review of the stipulated facts shows that AM & JB retained such degree of control over the aircraft that the true intent of the parties was to operate a charter service.  In fact, the partnership retained a degree of control over the aircraft that was inconsistent with a lease arrangement.  The partnership was entitled to veto the use of any third-party charter.  It was responsible for all maintenance costs associated with the aircraft, and even though it did not perform the actual maintenance on the aircraft, it was responsible for hiring the maintenance crews.  It is the rare lease situation where the lessor makes himself responsible to pay the costs that are traditionally borne by the lessee.  



PI’s Aircraft Agreement with EBI is remarkably similar to AM & JB’s agreement in that PI retained a substantial degree of control and remained responsible for significant costs, such as the costs for fuel, even when EBI used the airplane, and for storage of the airplane.   PI paid all costs and expenses incurred by EBI in storing the airplane, maintenance and repair, insurance, and fuel and oil.  PI was required to pay “direct operating costs” even for EBI’s usage of the airplane in charter flights.  (¶ 7.8.)  The Aircraft Agreement states that:  

EBI has developed a management program pursuant to which EBI (i) provides aviation services to aircraft customers who conduct operations pursuant to FAR Part 91 under the customer’s operational control.   

(Emphasis added).  The Aircraft Agreement provides:  

Customer has, and shall retain, operational control and possession, command and control of the Aircraft for all Customer flights under this Agreement. . . . In exercising operational control Customer shall comply with the FARs and any pertinent regulations of any country other than the United States where the Aircraft may be operated from time to time.  Customer shall operate the Aircraft in accordance with FAR Part 91.  

(¶ 5.1.) 


PI allowed EBI to use the airplane when it was not in use by PI, and EBI was required to contact PI to schedule charter use of the airplane.  Paragraph 6.2 of the Aircraft Agreement provides that PI “shall retain scheduling priority for use of the Aircraft.”  From November 1, 2002, through April 30, 2003, PI flew the airplane fifteen times for a total of 53.6 hours of flight time, and EBI flew the airplane nine times for a total of 22.3 hours of flight time.  PI’s usage was 71% of the total flying time during this period.  This is inconsistent with the notion of a leasehold and relinquishment of control to EBI.  

We must determine the imposition of sales tax based on the economic realities of the transaction.  Scotchman’s Coin Shop v. Administrative Hearing Comm’n, 654 S.W.2d 873, 875 (Mo. banc 1983).  PI argues that if Fall Creek’s exercise of operational control was sufficient to give an ownership interest to Fall Creek in that case, Fall Creek, 109 S.W.3d 165, EBI’s exercise of operational control is sufficient to give EBI a leasehold interest in this case.  We have already noted that the issue in this case goes beyond the issues presented in Fall Creek, even though the imposition of sales/use tax on the purchase here is consistent with the holding in that case.  The present case raises the additional issue of whether the management agreement is a lease.  It is true that the Aircraft Agreement gives EBI “operational control” for purposes of FAR Part 135.  On the other hand, PI retained “operational control” for purposes of FAR Part 91, and also retained control in other significant respects.  The Supreme Court’s opinion in Six Flags I, 102 S.W.3d at 530, noted an element of exclusivity of use by the lessee.  That element is not present in this case.  PI’s extensive use of the airplane demonstrates that PI purchased the airplane primarily for its own use, and not primarily for the purpose of leasing it to EBI.  PI does not dispute that it purchased the airplane.  That purchase has consequences under the sales tax laws.  PI had the option of using its own pilots or EBI’s.  PI’s president was a pilot, and he 
performed most of the pilot services for PI himself.  We agree with the Director’s characterization:  
The agreement between Petitioner and Beechcraft was a management agreement in which Petitioner hired someone to properly care for and maintain its Aircraft.  In return, Petitioner allowed Beechcraft to use the Aircraft at times when Beechcraft requested the use and Petitioner did not desire use of the Aircraft itself.  The amount Petitioner received from Beechcraft was minimal when compared to the purchase price of the Aircraft and the costs of flying, repairing and maintaining the Aircraft for its own use.  Petitioner’s primary purpose for purchasing the Aircraft was its own use of the Aircraft. 

(Resp. Brief, at 19-20.)  As stated by the Director’s audit staff, “the true object of the agreement is to provide PI operational maintenance of its aircraft for its primary usage.”  (Ex. D at II2.)    


PI did not lease the airplane to Beechcraft, and its purchase of the airplane is subject to Missouri sales tax.
II.  Collection of Tax From Purchaser

In the alternative, PI asserts in its complaint that any tax due and owing should be collected from EBI.  PI argues that it never made a claim of exemption to EBI upon purchase of the airplane.  While PI may not have made a claim of exemption in writing at the time of purchase, it provided EBI with a letter claiming an exemption two months later, on September 19, 2002.  PI’s counsel drafted a revised claim on October 25, 2004.  In All Star Amusement, Inc. v. Director of Revenue, 873 S.W.2d 843, 845 (Mo. banc 1994), the court held that “there is no absolute requirement, as a matter of law, that a seller receive an exemption certificate contemporaneously with a sale.”  Section 144.210.1 authorizes the Director to collect sales tax, interest and additions directly from a purchaser who has purchased property sales tax free under a claim of exemption that is found to be improper.  PI purchased property sales tax free under a 
claim of exemption that we have found to be improper.  Therefore, § 144.210.1 authorizes the Director to collect the tax from PI.   
Summary


PI is liable for $55,061.52 in sales tax, as the Director assessed, on its purchase of the airplane.  Interest applies as a matter of law.  Section 144.170.  

SO ORDERED on June 21, 2006.



________________________________



JOHN J. KOPP  



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Ex. D, at GG2, GG7, and GG8.  


	�The parties do not dispute PI’s entitlement to a trade-in credit under § 144.025.1 for the 1995 Raytheon Bonanza.  


	�Sales and use tax are complementary taxes, the sales tax being imposed on in-state transactions and the use tax imposed on purchases from other states.  Lucent Technologies v. Director of Revenue, 123 S.W.3d 290, 292 n.2 (Mo. App., W.D. 2003).  


	�As to bailments, which are a type of a lease of personal property, the courts have held that transfer of exclusive possession of the property is an element.  Continental Ins. Co. v. Washeon Corp., 524 F. Supp. 34, 37 (E.D. Mo. 1981) (applying Missouri law); Wright v. Autohaus Fortense, Inc., 472 N.E.2d 593, 595 (Ill. App. 1984).  


	�Dissenting in part, and joined by Judge Stith, Judge Wolff stated:  


The relationship Six Flags has with patrons who play the video games resembles more of a licensor-licensee relationship than that of a lessor-lessee.  A “lease,” for instance, is statutorily defined as “[a] transfer of the right to possession and use of goods for a term in return for consideration, but a sale, including the sale on approval or a sale or return, or retention or creation of a security interest is not a lease.”  Section 400.2A-103(1)(j).  To characterize a patron who plays a video game at an arcade as a lessee of the video game stretches the common understanding of “lease” beyond all recognition. 





What the coin depositor obtains at the video arcade is the right to play a game.  It is simply a license.  [FN4 “License” is defined as:  “authority or permission of one having no possessory rights in land to do something on that land which would otherwise be unlawful or a trespass—distinguished from lease.”  WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1304 (3rd ed. 1993).]  . . . The patron is paying for an amusement and is not entitled to any benefit other than the exclusive right to play the video game vis-à-vis fellow patrons of the arcade.  The patron as a licensee enjoys a very limited amount of control vis-à-vis Six Flags—just enough to allow the patron to play the game in the location Six Flags has chosen and subject to Six Flags’ rules—because Six Flags still controls and possesses the video game.  The patron gets a very limited right to use the property.  This relationship is not a “lease” or “rental.”  


	


102 S.W.2d at 532-33 (Wolff, J., concurring in part and dissenting in part).  


	�We note that this case is distinguishable from Ronnoco Coffee Co. v. Director of Revenue, 2006 WL 328505 (Mo. banc 2006), where the Court recently applied a resale exemption on a loan agreement for the use of coffee brewing equipment and other items.  In that case there was no question that a loan agreement was in effect.    
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