Before the

Administrative Hearing Commission

State of Missouri

PROFESSIONAL AIR QUALITY 
)

SERVICES, INC., 
)
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)




)


vs.

)

No. 05-0703 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Professional Air Quality Services, Inc. (“the Corporation”) is not entitled to a refund of motor vehicle sales tax because the Corporation was not the owner of a vehicle that was declared a total loss.  
Procedure


On May 10, 2005, the Corporation appealed the Director of Revenue’s denial of its motor vehicle sales tax refund claim.  


This Commission convened a hearing on the complaint on September 15, 2005.  James R. North, owner of the vehicle that was totaled, testified on behalf of himself.  Senior Counsel James L. Spradlin represented the Director.  Senior Counsel Gary L. Barnhart filed the Director’s written argument.  Petitioner’s written argument was due on October 24, 2005.  
Findings of Fact


1.
James R. North purchased a 2004 Ford truck on February 17, 2004, and titled it in his name only.  

2.
On November 24, 2004, North’s 2004 Ford truck was rendered a total loss in an accident.  

3.
On December 6, 2004, the Corporation purchased a 2005 Ford truck for $40,865.70, minus a $1,500 rebate, for a net price of $39,365.70.  The Corporation paid $1,663.20 in state sales tax and $629.85 in local sales tax, plus fees, on its purchase of the vehicle.  The Corporation holds title to the vehicle.  

4.
On January 25, 2005, the insurance company of the person who hit North’s 2004 truck paid North $27,125 for the total loss of his vehicle.  

5.
North filed a sales tax refund claim with the Director on behalf of the Corporation due to the total loss and replacement of a vehicle.  

6.
On April 4, 2005, the Director issued a final decision denying the refund claim because the vehicle purchased and the vehicle totaled did not have the same owner.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  We do not review the Director’s decision.  Instead, we find the facts and make the decision anew by applying the law to those facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).

Section 144.027 provides:  


1.  When a motor vehicle, trailer, boat or outboard motor for which all sales or use tax has been paid is replaced due to theft or a casualty loss in excess of the value of the unit, the director 
shall permit the amount of the insurance proceeds plus any owner’s deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle, trailer, boat or outboard motor which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle, trailer, boat or outboard motor.  As used in this section, the term “boat” includes all motorboats and vessels, as the terms “motorboat” and “vessel” are defined in section 306.010, RSMo.

2.  If the owner of a motor vehicle, trailer, boat or outboard motor as described in subsection 1 of this section does not have insurance coverage for the motor vehicle, trailer, boat or outboard motor, the director shall permit the fair market value of the motor vehicle, trailer, boat or outboard motor as determined by the Kelly Blue Book, NADA Used Car Guide, Abos Blue Book or the average of two appraisals from licensed motor vehicle or boat dealers to be a credit against the purchase price of a replacement motor vehicle, trailer, boat or outboard motor which is purchased or is contracted to purchase within one hundred eighty days of the date of such loss as certified by a law enforcement agency or such other evidence as the director may require as proof of the date of loss of the motor vehicle, trailer, boat or outboard motor.
North stated his position at the hearing:  “I am Professional Air Quality.  I own it.  I’m the president.”  (Tr. at 9.)  He also argues that the accident was not his fault.  North’s position is sensible.  However, under the law, a corporation is a separate entity from any of the individuals involved with it:  

A corporation is not its incorporators or shareholders; it is not a partnership or joint venture; it is, rather, another and particular kind of creature, with its own rights and duties.

City of Lake Ozark v. Campbell, 745 S.W.2d 799, 801 (Mo. App., S.D. 1988).  

Tax credits are construed strictly and narrowly against the taxpayer.  Hermann v. Director of Revenue, 47 S.W.3d 362, 365 (Mo. banc 2001).  Section 144.027.1 refers to a “replacement” vehicle.  Section 144.027.2 allows a credit when the “owner” of the damaged vehicle does not have insurance.  Under the statute, the owner of the damaged vehicle must be 
the same individual or entity who purchases the replacement.  Because the Corporation purchased the replacement, but North owned the damaged vehicle, no credit is allowed under 
§ 144.027.  We sympathize with North.  However, this Commission does not have the authority to change the provisions of the statutes.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).

Summary


The Corporation is not entitled to a refund of motor vehicle sales tax.  

SO ORDERED on November 3, 2005.



________________________________



JOHN J. KOPP  



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.  
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