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DECISION


The State Board of Registration for the Healing Arts (“the Board”) may discipline Yvonne Prince for failing to test an infant for bilirubin less than 14 days after a high reading in 1996.    

Procedure


On March 19, 2003, the Board filed a complaint.  On June 17, 2004, we convened a hearing on the complaint.  Assistant Attorney General William S. Vanderpool represented the Board.  R. Max Humphreys represented Prince.  The Board filed the last written argument on September 1, 2004.

Findings of Fact

1. Prince holds a license as a physician and surgeon.  Prince has held that license since October 16, 1992.  Her license is, and was at all relevant times, current and active.  

2. MN was born on March 11, 1996, at 11:20 pm.  Prince did not deliver MN, but was charged with his care.  MN was 36 weeks and two days in gestation, which is slightly premature (using 37 or 38 weeks as the standard of full term), but was of normal weight.  Because his skin was a slightly yellow color, Prince ordered blood testing on MN, including a test for bilirubin.  

3. Bilirubin is the product of red blood cells breaking down.  Ordinarily, the liver breaks down bilirubin, but the liver may not fully function in a newborn infant.  A build-up of bilirubin deposits results in hyperbilirubinemia, which shows in a yellow, jaundiced skin color.  If hyperbilirubinemia goes unchecked, bilirubin can accumulate in the ganglia at the base of the brain and cause brain damage, including motor impairment, deafness, and retardation.  Sunshine also breaks down bilirubin into a water-soluble compound that the body excretes through urine, and often effectively treats hyperbilirubinemia if it is not too severe.  

4. On March 13, 1996, at 7:00 am, when MN was 31 hours and 40 minutes old, his bilirubin count was 12.1.  That reading is high.  His red blood cell count was 47.7, which was also abnormal.  Together, those readings suggested that red blood cells were breaking down into bilirubin faster than MN could process, leading to a rising bilirubin level.    

5. For an infant with an elevated bilirubin level, the Guidelines for Perinatal Care (3d ed. 1992) recommended that a physician conduct a follow-up examination in the first two or three days.  However, in March 1996, at least 33% of physicians conducted a follow-up 14 days after discharge for all infants, including those with elevated bilirubin.  

6. When Prince discharged MN, he had no other symptoms of hyperbilirubinemia, like vomiting, poor feeding, or changes in stools.  In accordance with her training, Prince discharged MN on March 13, 1996, at 2:55 pm with an appointment for an examination two weeks later.  Because of the high bilirubin level, Prince instructed MN’s mother to expose him to sunshine 

and report any worsening condition.  Prince did not order a blood test for MN on March 12, 1996.  Prince’s conduct did not ordinarily result in complications.  

7. MN’s mother misinterpreted Prince’s instructions.  She thought that the purpose of keeping MN in sunlight was to keep him warm, so she covered him with a blanket.  She did not report his worsening condition until she sought emergency care on March 22, 1996.  MN’s bilirubin level was 40, which almost always signifies deposits in the brain.  Prince immediately order MN transferred to St. Louis Children’s Hospital by helicopter.  

8. At St. Louis Children’s Hospital, while receiving a blood transfusion, MN suffered a seizure resulting in brain damage, which caused diminished hearing, delayed development, and spasticity.  

9. The current standard for following up on a high bilirubin count is to test the infant’s blood the day after the high reading.    

Conclusions of Law

We have jurisdiction to hear the Board’s complaint under § 334.100.2.
  The Board has the burden to prove that Prince has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Board cites the provisions of § 334.100.2 that allow discipline for:


(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of [a physician and surgeon;]


(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed or regulated by this chapter.  For the purposes of this subdivision, “repeated negligence” means the failure, on more than 

one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession[.]

(Emphasis added.)  The Board argues that Prince’s failure to measure MN’s bilirubin on 

March 14, 1996, was unprofessional and that it was or might have been harmful or dangerous to MN’s physical health.  


Our decision on that argument requires us to construe the overlapping causes for discipline in § 334.100.2(4) and (5).  We construe them in the following light.

Statutes authorizing the Missouri State Board of Registration for the Healing Arts to regulate and discipline physicians are remedial statutes enacted in the interest of public health and welfare and must be construed with a view to suppression of wrongs and mischief undertaken to be remedied.”  Bhuket v. State ex rel. Missouri State Board of Registration for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App. 1990).  They are to be construed liberally and the former doctrine that statutes regulating physicians must be construed strictly and liberally in favor of the physician has been repudiated.  Bittiker v. State Bd. of Registration for Healing Arts, 404 S.W.2d 402, 405 (Mo. App. 1966). 

Bever v. State Bd. of Registration for the Healing Arts, 2001 Mo. App. LEXIS 148 (Mo. App., W.D. 2001).
  

I.  Unprofessional Conduct

Unprofessional conduct means conduct that does not conform to the technical or ethical standards of the profession.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 930 (10th ed. 1993).  Unprofessional conduct includes conduct held to be dishonorable by “common opinion or fair judgment[.]”  Perez v. Missouri State Bd. of Registration for Healing Arts, 803 S.W.2d 160, 164 (Mo. App., W. D. 1991).  Such conduct may need no expert testimony for a determination 

that it is dishonorable.
  The Board does not cite any medical ethical standard.  It restricts its allegations to the technical issue of when Prince should have scheduled the follow-up examination and it makes no argument as to why Prince’s conduct was unprofessional.  We equate “technical standards” with the standard set forth in § 334.100.2(5):  the degree of skill and learning that a physician “ordinarily used” in the same or similar circumstances.  Therefore, the Board’s burden is to show that Prince failed to do something that a physician ordinarily did in 1996.  The Board has not carried that burden.  


The Board also argues that Prince admits breaching the standard for following up on MN.  We disagree.  The testimony on which the Board relies is as follows:  

Q.
All right.  MN had his level of bilirubin tested before he was discharged; is that correct?

A.
Yes.  

Q.
Why was that done?  

A.
Because the nurses were concerned about him being jaundiced and I ordered the bilirubin level.

Q.
Okay.  And the level was 12.1.  What significance, if any, does that level have to you?

A.
It has a significance of being elevated and should require follow-up.  

Q.
When you say it “should require follow-up,” what kind of follow-up do you mean?  

A.
A follow-up bilirubin level.  

Q.
Okay.  At what point in time should a follow-up level be taken, in your opinion?  

A.
The next day.  

Q.
And did you schedule a follow-up for the next day in this case?  

A.
No, I didn’t.  

Q.
And why not?  

A.
I’m not sure.  At that time I did in my training we were taught to do follow-up in two weeks, and I made the wrong assumption that the mother would understand my discharge instructions as to if the infant was looking worse, to be sure and let us know as far as the colors, as well as other instructions.

Q.
Okay.  Since this event, you’ve come to more fully understand the need, the necessity to follow this kind of situation more timely; is that correct?  

A.
Yes.  

Q.
Tell me a little bit about what you’ve learned as to what proper regimen or protocol should be when you have a baby such as MN?  

A.
At this point and since then, every baby that I do a bilirubin level done on always gets two bilirubin levels.  I have to know if it’s going up or down.  Also, every infant delivered has a follow-up either in the hospital with nurses to see him or myself in the office the next day.

(Tr. at 54-55.)  Prince’s testimony was that she now adheres to the current standard, but followed her training in 1996, which was to do a follow-up in two weeks.  Prince did not state, because the Board did not ask, what degree of skill and learning a physician ordinarily used in 1996 or whether she violated it.    


The record contains evidence of 1996 standards for scheduling follow-up care for an infant discharged 48 hours or less after delivery.  The Board’s expert cited Guidelines for Perinatal Care (3d ed. 1992), and stated that it set the standard at 24 to 48 hours after discharge.  She testified that such publication “certainly was in effect in 1996.”  The American Academy of Pediatrics published a “Practice Guideline” in 1994 (Respondent’s Exhibit 1) recommending follow-up two or three days after discharge.  However, nothing in § 334.100.2(4) allows discipline based on those standards because there is no testimony that physicians under the same or similar circumstances “ordinarily used” those standards in 1996.  The Board does not carry its 

burden of proof merely by citing a standard to which Prince did not conform.  An expert might promote a standard of practice out of concern that physicians do not ordinarily adhere to it.  

Because the Board did not prove that Prince failed to use the degree of skill and learning ordinarily used in 1996 for follow-up care of a child with an elevated bilirubin level, it has not shown that Prince is subject to discipline under § 334.100.2(5).  

II.  Conduct or Practice Which is or Might be Harmful or Dangerous 

to the Mental or Physical Health of a Patient or the Public

The Board argues that Prince’s conduct is cause for discipline under the provision of 

§ 334.100.2(5) that allows discipline for:

[a]ny conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public[.] 

Harmful means “of a kind likely to be damaging : INJURIOUS[.]”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 530 (10th ed. 1993).  Dangerous means “able or likely to inflict injury or harm[.]”  Id. at 292.

The Board’s expert testified with reasonable medical certainty that the failure to have MN come back within a day or two was directly related to MN’s physical health. The Board argues that such testimony carried its burden of proof because it means explicitly that Prince’s conduct was at least dangerous and implicitly that it might have been harmful.  Prince argues that the Board must show negligence and has not done so.  

The parties do not dispute that the “is or might be” language includes acts of negligence; they dispute whether it includes conduct less culpable than negligence.  

A.  The Board’s Argument

The Board cites Bever v. State Bd. of Regis’n for the Healing Arts, 2001 Mo. App. LEXIS 148 (Mo. App., W.D. 2001), in which the court discussed the “is or might be” language as follows:

The Board argues that “the law has treated ‘negligence’ and ‘conduct which is or might be harmful to the mental or physical health of a patient or the public’ as different and discrete concepts requiring different proof.”  But the Board provides no citation of authority for that proposition, other than the statute itself. 

Nevertheless, we do, in interpreting a statute, absent a statutory definition, give words their plain and ordinary meaning. Am. Healthcare Mgmt., Inc. v. Dir. of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).  Furthermore, we give effect, if possible, to every word and phrase.  Lora v. Dir. of Revenue, 618 S.W.2d 630, 633 (Mo. 1981).  By applying these standards, it seems clear that the phrase “any conduct or practice which is or might be harmful to ... a patient or the public” clearly indicates that this ground is intended to be broader than the duty to exercise due care in the treatment of a particular patient.  (Emphasis added).  Likewise, we do not think it reasonable to conclude, in the individual patient context, that the phrase is merely a synonym for negligence, gross negligence, repeated negligence, or incompetence, all being other grounds in § 334.100.2(5).  All of these latter described grounds may also be conduct harmful to a patient.  But not all harmful conduct need first rise to the level of negligence.  The use of the term “practice” connotes something broader.  Practice is defined as “a frequent or usual action; habit; usage ... a usual method, custom, convention. . . .”  Webster’s Unabridged Dictionary.  Black’s Law Dictionary (6th ed) similarly defines practice as:  “repeated or customary action; habitual performance; a succession of acts of a similar kind.”  We think it clear that the term connotes an improper [n14] conduct lesser in kind or in degree, or both, than ordinary negligence.

n14  To withdraw or restrict a professional license without some degree of impropriety such as, but not limited to, negligence, crimes, or unprofessional or unethical, or other improper conduct might create due process problems.

Id. at 27-28.  

While § 334.100.2(5) does not list “negligence” as a ground for discipline, as the court seems to imply that it does, that subdivision clearly defines negligence in “repeated negligence” as the failure to use the degree of skill and learning that a physician ordinarily uses under the 

same or similar circumstances.
  That fact compels us to agree with the Board that if the legislature intended the “is or might be” language to include only negligence, it would have used that term or its definition.  

We therefore conclude that the targeted conduct includes negligence and conduct less culpable than negligence.   

B.  Prince’s Argument

Prince argues that such a reading is absurd because it includes all medical conduct entailing some degree of risk, like general anesthesia.  

We find a discussion of that argument in the only other reported case construing the “is or might be” language disclosed by our independent research.  In Webb v. State ex rel. Ariz. Bd. of Med. Exam'rs, 48 P.3d 505 (Ariz. Ct. App., 2002) (mod. on other grounds, 2002 Ariz. App. LEXIS 125), the court discussed A.R.S. § 32-1401(25)(q), which allowed discipline for:

any conduct or practice that is or might be harmful or dangerous to the health of the patient or the public[.]

The Arizona licensee couched Prince’s argument in terms of a constitutional challenge:

Webb contends, however, that the words “Any conduct or practice that is or might be harmful or dangerous to the health of the patient or public” are unconstitutionally vague -- so vague or overly inclusive that a physician who came to work with a head cold could be found to violate the statute.

We acknowledge that the words “is or might be harmful or dangerous” are broad.  Many appropriate forms of medical treatment entail potential harm.  There is some potential for harm in most prescriptive medication; and some forms of treatment -- radiation and chemotherapy, to name two -- involve near certainty of harm, yet harm accepted and acceptable in the effort to alleviate still greater harm.

That statutory language is potentially overly inclusive does not mean, however, that it is unconstitutional.  “[A] statute need 

not be drafted with absolute precision.  ‘Condemned to the use of words, we can never expect mathematical certainty from our language.’”  State v. Baldwin, 184 Ariz. 267, 270, 908 P.2d 483, 486 (App. 1995) (citation omitted) (quoting Grayned v. City of Rockford, 408 U.S. 104, 110, 33 L. Ed. 2d 222, 92 S. Ct. 2294 (1972)).  Before a court concludes that a statute is unconstitutionally vague, the court should consider whether a narrowing construction would clarify the meaning of the statute without unreasonably constricting the legislative intent.  Id.  Such a construction is readily available in this case.

The legislature could not have intended in adopting the “might be harmful or dangerous” standard of A.R.S. § 32-1401(25)(q) to categorize as unprofessional, and permit the Board to sanction, any form of treatment that entails potential danger or harm.  Surely the legislature intended rather to proscribe only those forms of treatment whose potential or actual harm is unreasonable under the circumstances, given the applicable standard of care. Finding such a qualification implicit in any sensible reading of the statute, we reject the argument that the statute is unconstitutionally vague. 

Id. at 511.  

We find that reasoning persuasive.  Like the Arizona court, we conclude that the legislature does not intend to discipline every physician using medication, radiation therapy, or chemotherapy.  Our conclusion is consistent with Bever’s statement that the language’s scope must have some limitation, which it phrases generally as “impropriety” but does not define.

The Arizona court limits the statute’s scope to “those forms of treatment whose potential or actual harm is unreasonable under the circumstances, given the applicable standard of care.”  (Emphasis added.)  We cannot apply the “standard of care” because we follow Bever’s reading that ordinary skill and learning is not determinative.  However, we can use the remainder of the Arizona court’s limitation to “unreasonable” forms of treatment.  The Arizona court reads the “is or might be” language as protecting “harm [potentially or actually inflicted] in the effort to alleviate still greater harm.”  

Therefore, for conduct less culpable than negligence, we adapt the Arizona court’s reasoning to the Missouri statute as follows.  We conclude that a practice or other conduct is cause for discipline as a “conduct or practice that is or might be harmful or dangerous to the health of the patient or the public” when its harm or danger (that is, is potential harm) outweighs its potential medical benefit.  The balance of potential medical benefit and harm – actual or potential – determines the “impropriety” that Bever requires.  We make that determination without regard to the degree of skill and learning ordinarily used at the time.  

Further, we note that the Arizona court described the harm included under the “is or might be” language:  

[I]n order to establish that Webb violated A.R.S. § 32-1401(25)(q), the Board need only prove that his conduct was "or might be harmful or dangerous to the health of the patient or the public.”  (Emphasis added.)  That standard is broad enough to encompass a diagnostic failure and treatment delay that significantly reduces a patient’s chance of a better outcome. 

48 P.3d 505, 511.  


In most cases, the comparison between potential benefit and harm will involve measures both quantitative and qualitative:  the probability and degree of benefit versus the probability and degree of harm.  This case is somewhat simplified because both the benefit and harm relate to the brain damage, by prevention or occurrence respectively, and the conduct at issue more closely resembles a failure to treat than treatment.  

C.  Our Application of the Law

The Board may discipline Prince based on a comparison of potential medical benefit and harm.  The potential benefit of preventing brain damage and the potential harm in the occurrence of brain damage are equally great.  However, a high bilirubin count at discharge tips the scale on scheduling a follow-up test 14 days after discharge, decreasing the probability of benefit, and 

increasing the probability of harm.  The potential benefit does not outweigh the potential harm, and what physicians ordinarily did in 1996 is irrelevant under that test.
  Therefore, Prince is subject to discipline for conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public.  

Summary


The Board may discipline Prince under § 334.100.2(5).  The Board has not shown that Prince is subject to discipline under § 334.100.2(4).  


SO ORDERED on September 27, 2004.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�We are aware that this case was dismissed under the parties’ agreement after transfer to the Missouri Supreme Court.  We do not cite it as binding authority, but as useful analysis of § 334.100.2(5)’s frequently overlapping provisions and a persuasive attempt to give them each a distinctive meaning.  


	�This reading does not render “unprofessional conduct” redundant with any term in § 334.100.2(5) 


because that subdivision does not allow discipline for a sole breach of that standard, nor with “unethical conduct” in § 334.100.2(5) because unprofessional conduct includes conduct not set forth in any code of professional ethics.  Perez, 803 S.W.2d at 164.    


	�We note that neither harm nor danger are elements of negligence thus defined.  


	�It is also undisputed that Prince understands the dangers of hyperbilirubinemia and has kept her practice current with the changing standards.  We decide only whether the Board may discipline Prince, not whether it should do so.  The appropriate degree of discipline is the Board’s decision.  Section 621.110.  
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