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DECISION 


President Riverboat Casino-Missouri, Inc. (“President”) is entitled to a refund of sales tax paid on its purchases of complimentary food and drinks provided to customers.  President is not entitled to a refund of use tax paid on its purchases of gaming machines and equipment.  


Procedure


President filed a complaint on March 29, 2004, challenging the Director of Revenue’s (“the Director”) final decision denying its refund claim for food purchases from January 1995 through December 1997.  We opened the case as Case No. 04-0392 RS.  On August 6, 2004, President filed a complaint challenging the Director’s final decision denying its refund claims for food purchases from January 1998 through February 2003 and for gaming equipment purchases from January 1995 through December 1997 and January 2000 through December 2002.  We 
opened the case as Case No. 04-1069 RS.  On October 1, 2004, we issued an order consolidating the cases as Case No. 04-1069 RS.   


This Commission convened a hearing on the consolidated case on June 28 and July 19, 2005.  James W. Erwin and Janette M. Lohman, with Thompson Coburn LLC, represented President.  Senior Counsel James L. Spradlin represented the Director.  

After our reporter filed the transcript and the parties submitted written arguments, we reopened the record for copies of statute of limitations waivers.  On January 26, 2006, President filed copies of waivers, marked as Exhibit 24.  However, President was missing a copy of the waiver signed on February 4, 1998.  On February 3, 2006, the Director filed copies of waivers, including the form signed on February 4, 1998.  We receive all of the waiver forms into evidence.  Section 536.070(8).

Findings of Fact

President’s Business Operations
1. President is a Missouri corporation, in good standing, engaged in the business of operating a riverboat casino in Missouri.  The casino facilities include slot machines and gaming tables.  
2. First-time customers to the casino must go to the admissions counter and get a Privileges Plus card, which looks like a credit card.    
3. Section 313.820.1 imposes a $2 fee for each admission on a gambling boat.  President charges the $2 admission fee for each first-time customer, but absorbs the fee on subsequent admissions once the customer has a Privileges Plus card.
  
4. Approximately 75 percent of President’s customers elect to have their play tracked so that they can receive certain benefits based on the amount of play.  Customers may insert their Privileges Plus cards in the slot machines or present them to the cashiers.  The cards keep track of how much money the customers bet.  Customers earn one point for each dollar played.  
5. The benefits that customers can earn with specified numbers of points include complimentary meals.  For example, upon earning 3,371 points, a customer earns a weekday lunch buffet for one person.  President refers to the complimentary food and drinks as “comps.”  
6. A customer who bets $90,000 in one year is eligible to receive a Galaxy Club blue card, which entitles the customer to benefits such as two complimentary buffet meals per month and two complimentary meals per month in the deli.  A Galaxy Club customer is also entitled to have a slot machine capped (powered down) for up to one hour and then return to that machine.  A customer who bets $180,000 in one year is eligible to receive a Galaxy Club silver card, which entitles the customer to four complimentary buffets per month and two complimentary meals per month in the deli.  
7. President sends mailers to certain customers, based on the amount of play, and offers coupons for benefits such as free meals.  
8. Missouri law requires that a casino pay out to players at least 80% of the amount that is gambled.
  President has an average payout of about 93% on its slot machines.  When President sets its payout, it considers all of its costs, including the comps.  

Sales and Use Tax
9. President collects and remits sales tax on all food that it sells.  
10. President timely filed monthly sales tax returns and quarterly use tax returns, and paid sales tax and use tax, for the periods at issue in this case.  (Tr. at 42-43, 69-70.)

11. For periods from January 1998 through September 2000, President filed its sales tax returns and paid tax on the following dates:
   


Period
Filing Date


January 1998
02/16/98


February 1998
03/13/98


March 1998
04/20/98


April 1998
05/15/98


May 1998
06/10/98


June 1998
07/15/98


July 1998
08/08/98


August 1998
09/15/98


September 1998
10/15/98


October 1998
11/17/98


November 1998
12/12/98


December 1998
01/12/99


January 1999
02/17/99


February 1999
03/19/99


March 1999
04/14/99


April 1999
05/17/99


May 1999
06/09/99


June 1999
07/14/99


July 1999
08/09/99


August 1999
09/15/99


September 1999
10/21/99


October 1999
11/18/99


November 1999
12/17/99


December 1999
01/20/00


January 2000
02/18/00


February 2000
03/20/00


March 2000
04/25/00


April 2000
05/17/00


May 2000
06/15/00


June 2000
07/25/00


July 2000
08/09/00


August 2000
09/18/00


September 2000
10/26/00

12. For periods from January 1998 through September 2000, President filed its use tax returns and paid tax on the following dates:
   


Quarter Ending
Filing Date

March 1998
04/20/98


June 1998
07/16/98


September 1998
10/09/98


December 1998
01/12/99


March 1999
Not dated

June 1999
07/14/99


September 1999
10/25/99


December 1999
Not dated


March 2000
04/25/00


June 2000
07/20/00


September 2000
10/31/00

13. Until September 2000, President paid use tax on its purchases of food and drinks used as comps.  (Ex. 10 at 1; Ex. 23 at 1; Tr. at 58 and 92-93.)
  The Director conducted an audit of President for 1995 through 1997.
14. The Director conducted an audit of President for 1995 through 1997.

15. On February 4, 1998, an authorized representative of President signed Form 701-S, Waiver of Statute of Limitations Pertaining to Sales Tax, providing:  

For and in consideration of the Department of Revenue refraining from issuing at this time an assessment based upon estimated figures, the undersigned, as authorized representative for said person or company, hereby waives all Statutes of Limitation pertaining to additional assessments of all state and local sales taxes for a period of one year from date signed to permit the Department of Revenue to complete a Sales Tax audit of the business records of the person or company and make an assessment based upon the audit. 
Provided, that no assessment to which this waiver is pertinent shall include any period prior to 1/1/95.  

On the same date, an authorized representative of President signed Form 701-U, Waiver of  Statute of Limitations Pertaining to Use Tax, providing:  

For and in consideration of the Department of Revenue refraining from issuing at this time an assessment based upon estimated figures, the undersigned, as authorized representative for said person or company, hereby waives all Statutes of Limitation pertaining to additional assessments of all state and local use taxes for a period of one year from date signed to permit the Department of Revenue to complete a Use Tax audit of the business records of the person or company and make an assessment based upon the audit. 
Provided, that no assessment to which this waiver is pertinent shall include any period prior to 1/1/95.  

16. On January 7, 1999, an authorized representative of President signed Form 701-S.  The Director had revised the form in June 1998 to add the following language:  

As additional consideration for the said waiver, the Department of Revenue through its undersigned authorized representative hereby waives all Statutes of Limitation pertaining to refund/credit claims by Taxpayer for all overpayments of state and local sales taxes for a period of one year from date signed by the Department of Revenue to permit the Taxpayer to complete its review of all pertinent records and transactions for the audit period and to make any claims for refund/credit pertaining to overpayments for the audit period based upon the review.  

The following language was typed in on the bottom of the form:  

This waiver is an extension of the waiver previously signed on 2/4/98.  


17.
On January 7, 1999, an authorized representative of President also signed Form 701-U, which the Director had revised in June 1998 to include the following language:  

As additional consideration for the said waiver, the Department of Revenue through its undersigned authorized representative hereby waives all Statutes of Limitation pertaining to refund/credit claims by Taxpayer for all overpayments of state and local use taxes for a period of one year from date signed by the Department of Revenue to permit the Taxpayer to complete its review of all pertinent records and transactions for the audit period and to make any 
claims for refund/credit pertaining to overpayments for the audit period based upon the review.  

The following language was typed in on the bottom of the form:  

This waiver is an extension of the waiver previously signed on 2/4/98.  


18.
An authorized representative of President signed additional Forms 701-S and 701-U, extending the original waivers, on December 6, 1999; October 30, 2000; September 11, 2001; and August 16, 2002.  

19. The auditor concluded that President should have paid sales tax instead of use tax on its purchases of food and drinks used as comps.  
20. The audit was extended to cover periods through 2002.  (Tr. at 72.)  In 2001, while the audit was pending, President filed claims for refund for tax periods from January 1998 through September 2000.  President had incorrectly paid tax on food at a rate of 7.516%.  President corrected the food tax rate to 4.516%.  President also made corrections to the calculation of the value of comps, on which it had paid use tax.  The auditor prepared computer printouts reflecting the corrections to the sales tax returns.  (Exs. 22 and 23; Tr. at 50-54.)
  
21. For January 1995 through December 1997, the auditor found that President should have paid $200,693.25 in sales tax on its purchases of food and drinks used as comps during the audit period.  
22. The auditor allowed an offset of the use tax that President had paid against the sales tax owed for January 1998 through September 2000.  The auditor made the offset for July 2000 on January 3, 2003, and made the offsets for the remaining monthly tax periods from January 1998 through September 2000 on December 24, 2002.  Ex. 18; Tr. at 35-36.)  
23. The Director issued a refund of $115,547.33 for January 1995 through September 2000, which accounted for the difference between the tax rate that President paid on food and drinks and the tax rate that it should have paid.  (Tr. at 57-58, 93.)  
24. Beginning in October 2000, President paid sales tax on its purchases of food and drinks used as comps.  (Ex. 10 at 1.)  Therefore, the auditor made no offset of use tax against sales tax for October 2000 through February 2003.  See Ex. 4.  
25. Later during the audit, President became convinced that it should not have paid either sales tax or use tax on its purchases of food, beverages and other items used as comps,
 and that it was entitled to a refund.  
26. On March 24, 2003, based on its claim that its purchases of food and drinks used as comps were for resale, and thus not subject to sales or use tax, President filed a claim for refund of $200,693.25 in sales tax paid on comps for January 1995 through December 1997.  (Ex. 1; Tr. at 34.)  
27. On or about April 4, 2003, President filed a refund claim for $170,035.44 in tax paid on purchases of comps for January 1998 through September 2000.
  The refund claim included food, drinks and retail items as follows:  

Tax Period
Food and Drinks
Retail Items
Total

January 1998
$2,953.52
$101.14
$3,054.66


February 1998
$3,274.34
$306.26
$3,580.60

March 1998
$3,745.75
$103.09
$3,848.84

April 1998
$586.04
$  29.22
$   615.26

May 1998
$3,529.39
$  65.02
$3,594.41

June 1998
$4,258.93
$  65.03
$4,323.96

July 1998
$4,037.56
$  56.08
$4,093.64

August 1998
$4,505.85
$255.01
$4,760.86

September 1998
$3,815.12
$  49.46
$3,864.58

October 1998
$4,134.02
$  58.18
$4,192.20

November 1998
$3,399.41
$144.14
$3,543.55

December 1998
$3,371.57
$134.00
$3,505.57

January 1999
$3,983.21

$    3.04

$3,986.25

February 1999
$4,237.37

$  69.11

$4,306.48

March 1999
$4,703.91
$  55.72
$4,759.63

April 1999
$4,472.91
$  89.56
$4,562.47

May 1999
$5,758.32
$  69.62
$5,827.94

June 1999
$6,005.78
$  59.62
$6,065.40

July 1999
$7,048.63
$  59.07
$7,107.70

August 1999
$7,126.82
$  12.09
$7,138.91

September 1999
$7,612.60
$  48.69
$7,661.29

October 1999
$7,744.92
$  21.31
$7,766.23

November 1999
$6,198.57
$451.31
$6,649.88

December 1999
$7,715.42
$106.52
$7,821.94

January 2000
$7,385.21
$112.98
$7,498.19

February 2000
$7,135.41
$341.48
$7,476.89

March 2000
$5,568.08
$  76.62
$5,644.70

April 2000
$5,450.96
$  71.28
$5,522.24

May 2000
$6,664.08
$  39.32
$6,703.40

June 2000
$5,833.00
$  50.50
$5,883.50

July 2000
$4,737.29
$  42.46
$4,779.75

August 2000
$5,086.76
$129.03
$5,215.79

September 2000
$4,649.36
$  29.35
$4,678.71

TOTAL
$166,730.11
$3,305.31
$170,035.42
28. President paid use tax on its purchases of gaming machines and equipment from 1995 through 2002.  
29. On or about April 4, 2003, President filed a sales tax refund claim for $143,621.05 in tax paid on comps from October 2000 through February 2003.
  President computed the refund claim on comps for October 2000 through February 2003 by deducting the comps from its taxable sales but adding back to taxable sales the cost of bottled water that it removed from 
inventory and gave to its employees.  (Ex. 4 at 2, 3 and 5; Ex. 10.)  President regarded this bottled water as consumed by President and the cost thus subject to tax.  (Ex. 10.)  President allowed credit for sales tax previously paid and claimed a refund of the difference.  (Ex. 4 at 2.)    The refund claim included food, drinks and retail items as follows:   


Tax Period
Food and Drinks

Retail Items
Total


October 2000
$4,821.04
$  76.01
$4,897.05

November 2000
$4,418.49
$157.70
$4,576.19


December 2000
$6,530.67
$    8.35
$6,539.02


January 2001
$8,119.11
$   16.70
$8,135.81


February 2001
$7,919.54
$   56.06
$7,975.60


March 2001
$1,681.80
$   15.42
$1,697.22


April 2001
$6,019.58
$   86.87
$6,106.45

May 2001
$7,070.17
$   38.82
$7,108.99


June 2001
$5,850.41
$     3.09
$5,853.50


July 2001
$6,489.04
$   60.66
$6,549.70


August 2001
$6,506.65
$   68.26
$6,574.91


September 2001
$6,309.28
$   24.64
$6,333.92


October 2001
$6,243.82
$115.26
$6,359.08


November 2001
$5,643.23
$119.76
$5,762.99


December 2001
$6,324.32
$  71.35
$6,395.67


January 2002
$5,382.43
$  30.21
$5,412.64

February 2002
$4,275.15
$  45.56
$4,309.05


March 2002
$4,781.59
$  33.90
$4,815.49

April 2002
$4,422.05
$  42.97
$4,465.02

May 2002
$3,460.99
$  26.30
$3,487.29


June 2002
$3,816.83
$  20.96
$3,837.79


July 2002
$2,970.89
$  42.75
$3,013.64


August 2002
$2,933.48
$255.20
$3,188.68


September 2002
$3,235.37
$  63.45
$3,298.82


October 2002
$3,265.62
$  29.90
$3,295.52


November 2002
$3,194.30
$  48.87
$3,243.17


December 2002
$3,655.67
$    7.44
$3,663.11


January 2003
$3,114.38
$     0
$3,114.38


February 2003
$3,610.35
$     0
$3,610.35

TOTAL
$142,066.45
$1,566.46
$143,621.05
30. On or about April 4, 2003, President filed a use tax refund claim for $47,894.73 in use tax paid on gaming equipment from January 1995 through December 1997 as follows:
  

Accrual Date
Refund


First quarter 1995
$43,595.10


Second quarter 1996
$  2,149.95


Third quarter 1997
$  2,149.68

Total
$47,894.73

The gaming equipment included tokens and tracking software for the slot machines that tracked how much the customers played.  
31. On or about April 4, 2003, President filed a use tax refund claim for $78,829.47 in tax paid on gaming machines and equipment from January 2000 through December 2002 as follows:
  

Accrual Date
Refund


Second quarter 2000
$  1,267.50


Third quarter 2000
$44,159.36


Fourth quarter 2000
$22,186.00


Third quarter 2002
$10,425.00


Fourth quarter 2002
$     791.61

Total
$78,829.47

The gaming machines and equipment included slot machines, tokens, and equipment that allowed a customer to insert money in a machine rather than inserting tokens.  
32. On July 3, 2003, the auditor wrote a letter to President’s director of taxes concluding that President should have paid $200,693.25 in sales tax on its purchases of food and drinks used as comps.  The auditor stated:  

You originally agreed that the above purchases were subject to sales tax.  You now state that these purchases are for resale and 
therefore exempt because the “Gaming Tax” of 20% imposed on adjusted gross receipts is in lieu of Missouri Sales/Use Tax.  You filed a form 472B requesting a refund of $200,693.25.  This refund request was reviewed and denied.  The above Sales Tax will be assessed.

However, the auditor allowed credit for the $223,560.79 that President had paid in use tax on these items.  The auditor thus made an offset of the use tax that President had paid against the sales tax owed.  The auditor also determined that President made purchases of expense items and fixed assets from out-of-state vendors for which no tax was charged.  The auditor found President liable for $10,779.01 in use tax on these purchases.  The net result was a refund of $12,088.53 ($223,560.79 - $200,693.25 - $10,779.01), for which the auditor agreed to file a refund claim.  (Ex. 8.)  The auditor executed the refund claim on July 3, 2003.  

33. On January 30, 2004, the Director issued a final decision denying President’s application for a refund of sales/use tax paid on the comps from 1995 through 1997.  (Ex. 2.)  
34. On February 6, 2004, the Director issued the refund of $12,088.53 as calculated by the auditor for 1995-1997 (Finding 32), plus $6,682.89 in interest, a total of $18,771.42.    
35. On June 10, 2004, the Director issued a final decision denying President’s applications for refund of sales/use tax paid on the comps from January 1998 through February 2003 and on gaming equipment from January 1995 through December 2002, a total of $440,380.69.  (Ex. 7.)

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  President has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, 
but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974). 

I.  Statute of Limitations


Section 144.190.2 provides:  

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.  

(Emphasis added).  The statute of limitations set forth in § 144.190.2 must be strictly construed against the taxpayer.  Ford Motor Co. v. Director of Revenue, 97 S.W.3d 458, 461 (Mo. banc 2003).  As the Court stated in Ford:  

As a general rule the sovereign need not refund taxes voluntarily paid even if illegally collected.  Section 144.190, however, provides a limited waiver of sovereign immunity to allow the recovery of taxes, penalties, or interest paid that have been illegally or erroneously computed or collected.  Statutory provisions waiving sovereign immunity are strictly construed, and when the state consents to be sued, it may prescribe the manner, extent, procedure to be followed, and any other “terms and conditions as it sees fit.”  

Id. (quoting Sprint Communications Co. v. Director of Revenue, 64 S.W.3d 832, 834 (Mo. banc 2002)).   
A.  Raising the Statute of Limitations as a Defense

In paragraph 13 of the amended complaint, President asserts that its refund claim on food for January 1998 through September 2000 is not barred by the statute of limitations, as the Director had stated in her final decision.  In her answer, paragraph 13, the Director asserts:  “Some, if not all, of Petitioner’s refund applications were filled [sic] beyond the three-year statute of limitations provided for in Section 144.190.”  

President argues that the Director’s answer lacks specificity as to any claim that the refund on food for 1995-1997 or the refund on gaming equipment is barred by the statute of limitations.  President argues that the Director has waived the defense as to any periods other than January 1998 through September 2000.  While it is true that the statute of limitations is an affirmative defense under Mo. R. Civ. Pro. 55.08, the rules of civil procedure do not apply to proceedings before this Commission unless a regulation or statute makes them applicable.  Dillon v. Director of Revenue, 777 S.W.2d 326 (Mo. App., W.D. 1989).  Our regulation as to answers does not require that affirmative defenses be pled in the answer.  Regulation 1 CSR 15-3.380.  

Although paragraph 13 of the answer is in response to paragraph 13 of the complaint, pertaining to the refund claim for food for January 1998 through September 2000, the Director asserts that “Some, if not all, of Petitioner’s refund applications were filled [sic] beyond the three-year statute of limitations provided for in Section 144.190.”  Considering that the Director is not even required to raise the statute of limitations as an affirmative defense, the answer is sufficient to raise the statute of limitations as to each refund claim at issue in this case.

B.  Ford Motor Co.

The Director relies on Ford, 97 S.W.3d 458.  In that case, the Court reversed a decision of this Commission.  Ford Motor Co. v. Director of Revenue, No. 01-0429 RV (May 7, 2002).  In summarizing the facts of that case, we rely on our decision and the Court’s opinion.  The Director had conducted a sales/use tax audit for October 1992 through September 1995.  On February 23, 1998, Ford paid $1,031,011.22, which the auditor found was due and owing pursuant to the audit.  The Director then conducted an audit for October 1995 through September 1998.  Ford hired a tax consultant to work with the auditor on the audit for October 1995 through September 1998 and to review the prior audit.  The consultant found that during October 1992 through September 1995, Ford had actually paid use tax on items, other than the items assessed in the audit for those periods, on which it should not have paid use tax.  The consultant found that Ford should have actually been entitled to a refund on the audit for October 1992 through September 1995.  On November 17, 1999, Ford claimed a refund of the $1,031,011.22 previously paid pursuant to the audit for October 1992 through September 1995, and claimed that this amount was overpaid.  


The Director argued that the three-year statute of limitations in § 144.190.2 barred Ford’s claim for refund because Ford had paid tax on the original transactions more than three years before the date of its refund claim.  The transactions on which it sought a refund were not the same transactions on which it remitted payment of $1,031,001.22 in February 1998.  Ford argued that it should be given credit for payment as of February 23, 1998, the date that it made payment pursuant to the audit.  This Commission found that the interpretation of § 144.190.2 should not be so constrained as the Director argued:  

Even though [Ford] may have owed tax on the transactions assessed pursuant to the audit, it had previously paid tax on transactions that the Director agrees were not taxable, and the net 
result is an overpayment.  The overpayment occurred as to the date that the taxpayer remitted more tax than was due under the taxing statutes; in this case, on February 23, 1998, when Ford remitted tax that was not legitimately due because it did not have a net liability for that much tax for the periods at issue.  Ford was entitled to file a refund claim for the amount of the overpayment within three years of the date of the overpayment.  

(AHC Decision at 7.)  


The Court reversed, holding:  

A strict construction of section 144.190.2, considered in the context of the Missouri tax code described above, does not allow for the permissive construction offered by Ford.  Instead, the three-year limitations period of section 144.190.2 (as to erroneously or illegally collected or computed tax) is started when the taxpayer remits payment of tax on the transactions that generate the issue of overpayment.  A subsequent payment for other transactions, even those occurring within the same tax period, does not extend the deadline or start a new three-year limitations period as to transactions on which tax was previously paid.  

97 S.W.3d at 462.  


The present case is readily distinguishable from Ford because the transactions on which the taxpayer currently seeks a refund are precisely the same transactions on which the taxpayer previously made an alleged overpayment of tax.  Both cases raise an issue as to the “date of overpayment.”  Section 144.190.2.  Ford holds that the “date of overpayment,” for purposes of the limitations provision of § 144.190.2, is not the date an audit was paid on unrelated transactions, even though the taxpayer undisputedly had paid more net tax than was due and owing.  In this case, the taxpayer had mistakenly paid use tax rather than sales tax on the original transactions, and the auditor essentially allowed credit for the use tax payments as payment of sales tax liability.  Unlike Ford, these were not payments on unrelated transactions.  
C.  Refund Claim Period on Comps for January 1995 to 

December 1997 was Open Pursuant to Audit

The Director argues that payment of all taxes occurred at the time President originally submitted its returns.  The Director further argues that it is irrelevant whether the tax was reported as sales or use tax because the controlling factor is the date that the money changed hands.  


The Director argues that the refund claim on comps for January 1995 through November 1995 is barred by the statute of limitations because the original waiver forms executed by President on February 4, 1998, did not cover refunds.  (Finding 15.)  The Director agrees that the refund claim was timely as to December 1995 through December 1997 because the waiver form executed in January 1999 waived the statute of limitations on refund claims for returns due within three years before January 1999, and the return for the tax period ending in December 1995 would have been due in January 1996.  However, the Director asserts that the refund claim for January 1995 through December 1997 cannot be broken down by monthly periods and that the entire claim should be barred.    

The Director’s argument does not differentiate between the sales tax returns and the use tax returns.  The Director argues in terms of monthly filing periods, but President filed sales tax returns on a monthly basis and use tax returns on a quarterly basis.  Monthly sales tax returns are due on the last day of the following month.  Section 144.090.2.  For quarterly filers of purchasers’ use tax returns, the returns are due on the last day of the month following the three-month tax period.  Section 144.655.4. 


President originally paid use tax on its purchases of comps.  The auditor allowed credit for these payments against the sales tax that the auditor found should have been paid on the 
purchases.  The Director’s written argument refers to monthly filing periods as if payment were made on sales tax returns.  The tax, however, was originally paid on use tax returns.  

The record does not specifically state the dates on which President paid use tax on its purchases of comps.  President timely filed quarterly use tax returns and paid tax for the periods at issue.  (Finding 10.)  Therefore, the use tax return for each quarterly period at issue would have been filed, and tax paid, by the last day of the month following the end of the quarter.  For periods from January 1995 through December 1997, the last payment would have been made by the end of January 1998.  President filed its refund claim for food purchases from January 1995 through December 1997 on March 24, 2003, which would have been more than three years after it paid the use tax.  Section 144.190.2.  Similarly, the sales tax return for December 1997 was due by the end of January 1998.  President did not file a refund claim within three years after filing the original sales tax returns or use tax returns and making payment with the returns.


However, the periods of January 1995 through December 1997 were audited, and the parties executed statute of limitations waivers pursuant to the audit.  Section 144.746, effective August 28, 1994, provides:   
The director of revenue and a taxpayer may agree in writing to extend the periods prescribed in sections 144.190 and 144.220, within which a refund claim may be filed or a proposed assessment may be served and mailed.  Such an agreement must be made before the expiration of such periods and may be extended by subsequent agreements at any time before the expiration of the period previously agreed upon.  


For some reason, the Director’s forms were not revised until June 1998 to provide for a waiver of refund claims as well as assessments.  A waiver of the statute of limitations, like any other contract, is valid and binding on the parties thereto.  See St. Louis Country Club v. Administrative Hearing Comm'n, 657 S.W.2d 614, 616-17 (Mo. banc 1983).  

The use tax return, and thus payments, for third quarter 1995 would have been due by the end of October 1995, and three years later would have been October 1998.  Apparently based on due dates for sales tax returns, the Director agrees that the claim is timely beginning with the December 1995 tax period, but argues that the claim for January 1995 through November 1995 is barred because President did not execute the statute of limitations waiver on refunds until January 7, 1999.  The sales tax return for November 1995 was due by the end of December 1995, more than three years before President executed the waiver on refund claims on January 7, 1999.    

It is true that the waiver form executed by President on February 4, 1998, governed assessments and did not mention refund claims.  However, the refund claim for the tax on purchases of comps for January 1995 through December 1997 was filed on March 24, 2003, while the audit was still pending.  The auditor’s letter dated July 3, 2003, states:  “This refund request was reviewed and denied.”  (Finding 32.)  The Director also issued a final decision on January 30, 2004, again denying the refund claim.  (Finding 33.)  The auditor allowed President full credit for use tax previously paid.  The fundamental purpose of an audit is to arrive at the taxpayer’s rightful tax amount.  This should include giving the taxpayer a refund, if a refund is due, as well as making an assessment if tax is owed.  This issue was raised in connection with the audit, and the auditor reviewed the claim in connection with the audit and stated that the claim was denied.  Therefore, the Director regarded this claim period as open for refund pursuant to the audit.  

If President overpaid tax (which the Director does not concede), the Director argues that the “date of overpayment” according to § 144.190.2 would be the date that President originally paid tax on these transactions.  President originally paid use tax on the purchases.  The auditor formally made the offset of use tax payments against sales tax for the purchases of comps for 1995 through 1997 on July 3, 2003, when the auditor executed a refund claim for that period.   
The auditor thus allowed credit for use tax paid without any questions as to the statute of limitations.  The statute of limitations in § 144.190.2 governs credits as well as refunds.  The Director does not dispute, and we agree, that the Director properly gave credit where President erroneously paid use tax rather than sales tax on the transactions.  However, the sales tax and use tax, though complementary, are distinct taxes.  Lucent Technologies v. Director of Revenue, 123 S.W.3d 290 (Mo. App., W.D. 2003).
  Therefore, even following a rule of strict construction of § 144.190.2, the date that the tax was originally paid should not be regarded as the date of overpayment.  President filed its refund claim on March 24, 2003, and the auditor formally made the offset on July 3, 2003.  Therefore, President is deemed to have paid the sales tax on July 3, 2003.  President’s refund claim for purchases of comps for 1995 through 1997 was thus in anticipation of the actual deemed payment of sales tax and was timely filed.
  
D.  Refund Claim on Comps for January 1998 through 
September 2000:  Date of Offset was the Date of Payment

As the Director notes, the waiver forms for the statute of limitations on refund claims applied only to January 1995 through December 1997, and no waiver was in effect for the period from January 1998 through September 2000.  The Director argues that the refund claim for January 1998 through February 2000 is time barred.  The Director agrees that the refund claim for March 2000 through September 2000 is not time barred.  The Director also argues that even though part of the claim for January 1998 through September 2000 was timely, the claim cannot be broken down, and that the entire claim is thus barred.  


Once again, the Director argues in terms of monthly filing periods, but President paid use tax on its purchases of comps for this refund period.  The quarterly use tax return for the quarter ending March 1998 was filed, and use tax paid, on April 20, 1998.  The use tax return for the quarter ending in December 1999 would have been filed, and tax paid, in January 2000.
  The use tax return for the quarter ending in March 2000 was filed and tax paid on April 25, 2000.  President filed a sales tax return for February 2000 on March 20, 2000, and a sales tax return for March 2000 on April 25, 2000.  President filed the refund claim on purchases of comps for January 1998 through September 2000 on April 4, 2003.  Therefore, it appears that the refund claim was not within three years after the quarterly use tax returns and payments for January 1998 through December 1999, but was within three years after the quarterly use tax return and payment for first quarter 2000.  Although the tax was paid as use tax rather than sales tax, we note that the refund claim was not filed within three years of the sales tax returns and payments for January 1998 through February 2000.  The refund claim was filed within three years after the sales tax payments for March 2000 through September 2000.  

President argues that because the auditor offset the use tax paid against the sales tax that the auditor found was due and owing, President should be given credit for payment of sales tax as of the date the offset was made.  The auditor made offsets for January 1998 through June 2000 and August and September 2000 on December 24, 2002.  The auditor made the offset for July 2000 on January 3, 2003.  

In the present case, the auditor properly allowed President credit for use tax mistakenly paid, when finding that President was liable for sales tax.  As this Commission noted in its Findings of Fact in Ford, “The Department’s auditors will take into account any credits due that are discovered during an audit.”  (AHC Decision at 3.)  
The Director again argues that the “date of overpayment” was the date that President originally paid tax on these transactions.  Again, we agree that the Director properly gave credit where President erroneously paid use tax rather than sales tax on the transactions.  As we have stated, even following a rule of strict construction of § 144.190.2, the date of payment of use tax should not be regarded as the date of overpayment of sales tax (assuming that tax was overpaid).  We agree that President paid sales tax on the dates that the auditor allowed credit as sales tax payments for the use tax previously paid on the same transactions.  The auditor made the offset for July 2000 on January 3, 2003, and made the offsets for the remaining monthly tax periods from January 1998 through September 2000 on December 24, 2002.  President filed its refund claim for tax on comp purchases on or about April 4, 2003.  This was within three years after the date of the offsets.  Therefore, President timely filed the refund claim as to overpayment of sales tax on its comp purchases for January 1998 through September 2000.  We have already distinguished Ford, 97 S.W.3d at 462, because the audit offsets in this case were not on unrelated transactions.
  

E.  October 2000 through February 2003


On April 4, 2003, President filed its refund claim for purchases of items used as comps for October 2000 through February 2003.  This claim was timely, and the Director makes no argument that it was not.  
F.  Refund Claim for Gaming Equipment Purchases
1.  January 2000 through December 2002


The Director raises no argument that the refund claim on gaming equipment for January 2000 through December 2002, filed on or about April 4, 2003, was not timely filed.  The use tax return for the first quarter of 2000 would have been due, and tax paid, by the end of April 2000; thus, the Director apparently concedes that the refund claim for January 2000 through December 2002 was timely filed.  

2.  January 1995 through December 1997

In the written arguments regarding the statute of limitations issue, the Director does not distinguish the refund claims on comps from the refund claims on gaming machines and equipment.  The Director raises a general assertion that a refund claim for purchases from January 1995 through December 1997 is time barred.  The refund claim on gaming machines and equipment for January 1995 through December 1997 is distinguishable from the claim on food purchases because there was no audit offset on this issue.  President argues that the auditor audited the claims for use tax refund on gaming equipment prior to closing the audit.  Unlike the comps, however, we find no evidence that this issue was raised as part of the audit.  

As the Director does not differentiate between the substance of the refund claims, the Director again does not differentiate between the sales tax returns and use tax returns.  The Director argues that a claim for January 1995 through November 1995 is barred because no statute of limitations waiver was in effect.  However, there is no dispute that President paid use tax on its purchases of gaming machines and equipment, and that use tax returns were quarterly rather than monthly.  

President’s refund claim included purchases on which tax accrued during first quarter 1995, second quarter 1996, and third quarter 1997.  President executed a statute of limitations 
waiver on refund claims on January 7, 1999.  President has not shown that it made any payment of tax on gaming equipment purchases for first quarter 1995 within three years before filing the refund claim on or about April 4, 2003.  No waiver of the statute of limitations on refund claims was in effect for that period, as the waiver covered claims for refund of overpayments made within three years before January 7, 1999.  Therefore, § 144.190.2 bars the refund claim for first quarter 1995.  


President executed the waiver of the statute of limitations on refund claims on January 7, 1999.  The statute of limitations was thus waived as to claims for refund of any overpayments made as of January 7, 1996.  The waiver was in effect for the claim for second quarter 1996 and third quarter 1997, and the Director makes no argument to the contrary.  

The Director argues that the amounts for January 1995 through December 1997 cannot be broken down by tax period.  However, these amounts are plainly shown in Exhibit 5, page 2. Therefore, we conclude that the claim as to second quarter 1996 and third quarter 1997 is not barred by the statute of limitations.  
II.  Sales and Use Tax Provisions

President argues that it purchased the food and drinks used as comps, as well as the gaming machines and equipment, for resale.  


Section 144.020.1 imposes the states sales tax, at a rate of four percent, on sellers for selling tangible personal property and offering certain enumerated services at retail.  Section 144.010.1(10) defines “sale at retail” as:  
any transfer . . . of the ownership of, or title to, tangible personal property to the purchaser, for use or consumption and not for resale in any form as tangible personal property[.]

Sales for resale are thus excluded from the scope of the sales tax.  Dean Machinery v. Director of Revenue, 918 S.W.2d 244, 245-46 (Mo. banc 1996).  An item is excluded from tax if it is not 
included within the tax base as defined by statute.  An exemption is a specific statutory provision providing that a particular item is not subject to tax.  See BLACK’S LAW DICTIONARY 513 (5th ed. 1979).  There is no exemption for resales in the sales tax laws.  

Section 144.610 imposes a use tax, at the rate of four percent, for the privilege of storing, using, or consuming in Missouri personal property purchased from out of state.  Section 144.605(13) defines “use” as:  

the exercise of any right or power over tangible personal property incident to the ownership or control of that property, except that it does not include the temporary storage of property in this state for subsequent use outside the state, or the sale of the property in the regular course of business[.]

Section 144.605(10) defines “storage” as:  

any keeping or retention in this state of tangible personal property purchased from a vendor, except property for sale or property that is temporarily kept or retained in this state for subsequent use outside the state[.]

The use tax statutes thus exclude resales from tax by definition.  However, the use tax statutes also contain a specific exemption for resales.  Section 144.615(6); Kansas City Royals Baseball v. Director of Revenue, 32 S.W.3d 560 (Mo. banc 2000).    

In addition to the statutory four-percent state sales and use tax, the Missouri Constitution imposes additional sales and use tax.  Mo. Const. art. IV, § 43(a) provides:  
For the purpose of providing additional moneys to be expended and used by the conservation commission, department of conservation, for the control, management, restoration, conservation and regulation of the bird, fish, game, forestry and wildlife resources of the state, including the purchase or other acquisition of property for said purposes, and for the administration of the laws pertaining thereto, an additional sales tax of one-eighth of one percent is hereby levied and imposed upon all sellers for the privilege of selling tangible personal property or rendering taxable services at retail in this state upon the sales and services which now are or hereafter are listed and set forth in, and, 
except as to the amount of tax, subject to the provisions of and to be collected as provided in the “Sales Tax Law” and subject to the rules and regulations promulgated in connection therewith; and an additional use tax of one-eighth of one percent is levied and imposed for the privilege of storing, using or consuming within this state any article of tangible personal property as set forth and provided in the “Compensating Use Tax Law” and, except as to the amount of the tax, subject to the provisions of and to be collected as provided in the “Compensating Use Tax Law” and subject to the rules and regulations promulgated in connection therewith.  
(Emphasis added).  

Similarly, Mo. Const. art. IV, § 47(a) provides:  
For the purpose of providing additional moneys to be expended and used by the department of natural resources through the state soil and water districts commission as defined in Section 278.070, RSMo, for the saving of the soil and water of this state for the conservation of the productive power of Missouri agricultural land, and by the department of natural resources through the division responsible for the State park system for the acquisition, development, maintenance and operation of state parks and state historic sites in accordance with Chapter 253, RSMo, and for the administration of the laws pertaining thereto, an additional sales tax of one-tenth of one percent is hereby levied and imposed upon all sellers for the privilege of selling tangible personal property or rendering taxable services at retail in this state upon the sales and services which now are or hereafter are listed and set forth in, and, except as to the amount of tax, subject to the provisions of and to be collected as provided in the “Sales Tax Law” and subject to the rules and regulations promulgated in connection therewith; and an additional use tax of one-tenth of one percent is levied and imposed for the privilege of storing, using or consuming within this state any article of tangible personal property as set forth and provided in the “Compensating Use Tax Law” and, except as to the amount of the tax, subject to the provisions of and to be collected as provided in the “Compensating Use Tax Law” and subject to the rules and regulations promulgated in connection therewith.  

(Emphasis added).    
III.  Applicability of Sales Tax Provisions to the Gaming Tax


President asserts that its purchases of the comps qualify for the sales tax resale exclusion and that its purchases of the gaming machines and equipment qualify for the use tax resale exclusion/exemption.  President asserts that the resale exclusion/exemption provisions of the sales and use tax apply to the gaming tax.  


President relies on § 313.822, which provides:  

A tax is imposed on the adjusted gross receipts received from gambling games authorized pursuant to sections 313.800 to 313.850 at the rate of twenty percent.  The taxes imposed by this section shall be returned to the commission in accordance with the commission’s rules and regulations who shall transfer such taxes to the director of revenue.  All checks and drafts remitted for payment of these taxes and fees shall be made payable to the director of revenue. . . .  Except as provided in this section, on and after April 29, 1993, all functions incident to the administration, collection, enforcement, and operation of the tax imposed by sections 144.010 to 144.525, RSMo, shall be applicable to the taxes and fees imposed by this section.  

(Emphasis added).  Sections 144.010 to 144.525 contain the sales tax laws.  President argues that 

§ 313.822.1, by incorporating “all functions incident to the . . . operation of the [sales] tax,” incorporates the sales tax resale exclusion into the gaming tax.  In order to decide this issue, we examine the nature and function of the sales tax and the gaming tax.  

Section 313.820.1 imposes “an admission fee of two dollars for each person embarking on an excursion gambling boat with a ticket of admission.”  Section 313.821 provides:  


1.  In addition to the exemptions granted under the provisions of section 144.030, RSMo, there shall also be specifically exempted from the provisions of sections 66.600 to 66.635, RSMo, sections 67.500 to 67.545, 67.547, 67.581, 67.582, 67.671 to 67.685, 67.700 to 67.729, 67.730 to 67.739, and 67.782, RSMo, sections 92.400 to 92.420, RSMo, sections 94.500 to 94.570, 94.600 to 94.655, and 94.700 to 94.755, RSMo, and sections 144.010 to 144.510 and 144.600 to 144.745, RSMo, and from the computation of the tax levied, assessed or payable under 
sections 66.600 to 66.635, RSMo, sections 67.500 to 67.545 , 67.547, 67.581, 67.582, 67.671 to 67.685, 67.700 to 67.729, 67.730 to 67.739, and 67.782, RSMo, sections 92.400 to 92.420, RSMo, sections 94.500 to 94.570, 94.600 to 94.655, and 94.700 to 94.755, RSMo, and sections 144.010 to 144.510 and 144.600 to 144.745, RSMo, any state or local admission fees imposed upon excursion gambling boat operators to be collected from each passenger boarding such excursion gambling boats.  

2.  Nothing in this section shall exempt from the taxes referenced in subsection 1 of this section any fees of admission voluntarily charged by excursion boat gambling operators to passengers boarding such excursion gambling boats.  

Therefore, § 313.821.1 specifically exempts from sales/use tax the gambling boat admission fee imposed by § 313.820.1.  The gambling boat admission fee is not in dispute in this case.  
 
Section 313.820.2 provides:  
All licensees are subject to all income taxes, sales taxes, earnings taxes, use taxes, property taxes or any other tax or fee now or hereafter lawfully levied by any political subdivision; however, no other license tax, permit tax, occupation tax, excursion fee, or taxes or fees shall be imposed, levied or assessed exclusively upon licensees by a political subdivision.  All state taxes not connected directly to gambling games shall be collected by the department of revenue.  
For this reason, President’s sales such as the meals for which it charges a retail sales price are undisputedly subject to sales tax.  


Section 313.822 imposes the actual gaming tax:  
A tax is imposed on the adjusted gross receipts received from gambling games authorized pursuant to sections 313.800 to 313.850 at the rate of twenty percent.  The taxes imposed by this section shall be returned to the commission in accordance with the commission’s rules and regulations who shall transfer such taxes to the director of revenue.  All checks and drafts remitted for payment of these taxes and fees shall be made payable to the director of revenue.  If the commission is not satisfied with the return or payment made by any licensee, it is hereby authorized and empowered to make an assessment of the amount due based upon any information within its possession or that shall come into its possession.  Any licensee against whom an assessment is made by 
the commission may petition for a reassessment.  The request for reassessment shall be made within the twenty days from the date the assessment was mailed or delivered to the licensee, whichever is earlier.  Whereupon the commission shall give notice of a hearing for reassessment and fix the date upon which the hearing shall be held.  The assessment shall become final if a request for reassessment is not received by the commission within twenty days.  Except as provided in this section, on and after April 29, 1993, all functions incident to the administration, collection, enforcement, and operation of the tax imposed by sections 144.010 to 144.525, RSMo, shall be applicable to the taxes and fees imposed by this section.  
Section 313.800.1(1) defines “adjusted gross receipts” as “the gross receipts from licensed gambling games and devices less winnings paid to wagerers[.]”  

The parties do not discuss the conservation and natural resources sales taxes, but there can be no dispute that those taxes are intended to operate upon the same objects of taxation as the state sales tax imposed pursuant to §§ 144.010 through 144.525.  Mo. Const. art. IV, §§ 43(a) and 47(a) provide that these taxes are “subject to the provisions of and to be collected as provided in the “Sales Tax Law[.]”  There has never been any doubt expressed in the numerous cases addressing resale claims, for example, that the statutory resale exclusion does not also apply to these taxes imposed under the Missouri Constitution.   

President emphasizes the language of § 313.822 providing that:  

all functions incident to the administration, collection, enforcement, and operation of the tax imposed by sections 144.010 to 144.525, RSMo, shall be applicable to the taxes and fees imposed by this section.  

The Director notes that similar language appears in § 32.087.6, RSMo Supp. 2004, which provides:  

On and after the effective date of any local sales tax imposed under the provisions of the local sales tax law, the director of revenue shall perform all functions incident to the administration, collection, enforcement, and operation of the tax, and the director of revenue shall collect in addition to the sales tax for the state of Missouri all additional local sales taxes authorized under the 
authority of the local sales tax law.  All local sales taxes imposed under the local sales tax law together with all taxes imposed under the sales tax law of the state of Missouri shall be collected together and reported upon such forms and under such administrative rules and regulations as may be prescribed by the director of revenue. 

(Emphasis added).  Section 32.085, RSMo Supp. 2004, provides the following definitions:  


(3) “Local sales tax” shall mean any tax levied, assessed, or payable under the local sales tax law; 

(4) "Local sales tax law" shall refer specifically to sections 66.600 to 66.630, RSMo, sections 67.391 to 67.395, RSMo, sections 67.500 to 67.545, RSMo, section 67.547, RSMo, section 67.548, RSMo, sections 67.550 to 67.570, RSMo, section 67.581, RSMo, section 67.582, RSMo, section 67.583, RSMo, sections 67.590 to 67.594, RSMo, sections 67.700 to 67.727, RSMo, section 67.729, RSMo, sections 67.730 to 67.739, RSMo, section 67.782, RSMo, sections 67.1712, to 67.1715, RSMo, sections 92.400 to 92.421, RSMo, sections 94.500 to 94.550, RSMo, section 94.577, RSMo, sections 94.600 to 94.655, RSMo, and sections 94.700 to 94.755, RSMo, and any provision of law hereafter enacted authorizing the imposition of a sales tax by a political subdivision of this state; provided that such sales tax applies to all transactions which are subject to the taxes imposed under the provisions of sections 144.010 to 144.525, RSMo[.]

The Director asserts that § 32.087.6 merely authorizes the Director to administer the local sales tax, and that § 313.822, similarly, does not incorporate the substantive resale provisions of the sales tax law.    

Other provisions of § 32.087, RSMo Supp. 2004, indicate the legislature’s intent to keep the local sales tax in parity with the state sales tax.  Section 32.087, RSMo Supp. 2004, further provides:  


5.  The ordinance or order imposing a local sales tax under the local sales tax law shall impose upon all sellers a tax for the privilege of engaging in the business of selling tangible personal property or rendering taxable services at retail to the extent and in the manner provided in sections 144.010 to 144.525, RSMo, and the rules and regulations of the director of revenue issued pursuant thereto; except that the rate of the tax shall be the sum of the combined rate of the state sales tax or state highway use tax and all 
local sales taxes imposed under the provisions of the local sales tax law.  
*   *   * 


7.  All applicable provisions contained in sections 144.010 to 144.525, RSMo, governing the state sales tax and section 32.057, the uniform confidentiality provision, shall apply to the collection of any local sales tax imposed under the local sales tax law except as modified by the local sales tax law.  

8.  All exemptions granted to agencies of government, organizations, persons and to the sale of certain articles and items of tangible personal property and taxable services under the provisions of sections 144.010 to 144.525, RSMo, as these sections now read and as they may hereafter be amended, it being the intent of this general assembly to ensure that the same sales tax exemptions granted from the state sales tax law also be granted under the local sales tax law, are hereby made applicable to the imposition and collection of all local sales taxes imposed under the local sales tax law.  

9.  The same sales tax permit, exemption certificate and retail certificate required by sections 144.010 to 144.525, RSMo, for the administration and collection of the state sales tax shall satisfy the requirements of the local sales tax law, and no additional permit or exemption certificate or retail certificate shall be required; except that the director of revenue may prescribe a form of exemption certificate for an exemption from any local sales tax imposed by the local sales tax law.  

10.  All discounts allowed the retailer under the provisions of the state sales tax law for the collection of and for payment of taxes under the provisions of the state sales tax law are hereby allowed and made applicable to any local sales tax collected under the provisions of the local sales tax law.  

11.  The penalties provided in section 32.057 and sections 144.010 to 144.525, RSMo, for a violation of the provisions of those sections are hereby made applicable to violations of the provisions of the local sales tax law.  


These provisions indicate the legislature’s intent to apply substantive provisions of the state sales tax to the local sales taxes.  This is similar to the conservation and natural resources sales taxes in that no one has ever argued, in the numerous cases on the issue, that the resale 
exclusion of the state sales tax law does not also apply to local sales taxes.  Tax collection would be made very cumbersome if resale exclusions applied to the statutory state sales tax and the conservation and natural resources sales taxes, but not to local sales taxes.  Statewide sales taxes and local taxes should be consistent.  See Norwin G. Heimos Greenhouse v. Director of Revenue, 724 S.W.2d 505, 508 (Mo. banc 1987); Shell Oil Co. v. Director of Revenue, 732 S.W.2d 178, 182 (Mo. banc 1987).

In keeping with this theme of consistency, many of the Missouri statutes enabling the local sales taxes also expressly provide that they are to be imposed on the same tax base as the statutory statewide sales tax.  For example, § 67.505, enabling the collection of county sales taxes, provides:  

3.  The sales tax may be imposed at a rate of one-fourth of one percent, three-eighths of one percent or one-half of one percent on the receipts from the sale at retail of all tangible personal property or taxable services at retail within any county adopting such tax, if such property and services are subject to taxation by the state of Missouri under the provisions of sections 144.010 to 144.525, RSMo. . . .
(Emphasis added).
  Many of the statutes enabling the enactment of local sales taxes also expressly state that the provisions of § 32.087 apply to such taxes.
  The Director’s sales tax rules also apply to local sales taxes.


The gambling boat statutes do not contain the numerous provisions contained in § 32.087 that would require consistency with the state sales tax law in their operation.  Nothing in the 
gambling boat statutes or 11 CSR Chapter 45 incorporates the sales tax exemption provisions into the gaming tax, as § 32.087.8 does for the local sales tax.  

As the Director notes, the language of § 313.822 providing that:  

all functions incident to the administration, collection, enforcement, and operation of the tax imposed by sections 144.010 to 144.525, RSMo, shall be applicable to the taxes and fees imposed by this section  
applies to the administration of the tax, but does not incorporate the substantive provisions of the sales tax.  The same language is found in § 32.087,
 which, as we have noted, contains separate provisions that specifically incorporate the substantive provisions of the state sales tax such as exemptions and the sales tax resale exclusion.  A “function” is defined as:  

the action for which a person or thing is specially fitted or used or for which a thing exists : PURPOSE . . . 
syn FUNCTION, OFFICE, DUTY, PROVINCE mean the acts or operations expected of a person or thing.  FUNCTION implies a definite end or purpose that the one in question serves or a particular kind of work it is intended to perform <the function of language is two-fold:  to communicate emotion and to give information --Aldous Huxley>.
MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 472 (10th ed. 1993).  The phrase “functions incident to” refers to specific actions performed by the tax collector.  Sales tax exemptions and exclusions are not “functions.”  

The parties debate whether the gaming tax operates in the same manner as the sales tax.  The key issue, however, is that nothing in the gaming statutes operates to make a resale exclusion or exemption applicable.  President relies solely on the language of § 313.822, discussed above, pertaining to “all functions incident to the administration, collection, 
enforcement, and operation” of the sales tax.  Application of resale provisions to the gaming tax does not make sense because gaming activities are not a tangible product that can be resold.  Sections 313.820.2 and 313.821 plainly delineate what is subject to sales tax and what is subject to gaming tax.  

The Director further argues that the legislature would have also referred to the use tax if it had intended for § 313.822 to make a resale exemption available to the use tax.  President agrees that the sales and use taxes should be applied consistently.  However, exemptions are allowed only as authorized by the language of the statutes.  We cannot change the statutes.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  Section 313.822 refers only to the sales tax, not the use tax.  This statute requires that the gaming tax be collected according to the same procedures as the state sales tax, but does not incorporate the substantive resale provisions of the sales tax or use tax into the gaming tax.  

The Director also notes that the gaming tax is distinguished from the sales tax in the Missouri Constitution, Mo. Const. art. III, § 39(d), and is not subject to the “Hancock Amendment’s” limitation on the amount of taxes that may be imposed.  Mo. Const. art. X, § 18.  The Director also notes § 144.050, which provides:  

The tax imposed by sections 144.010 to 144.510 shall be in addition to any and all other taxes and licenses except as herein otherwise provided.  

We agree that the statutes impose the sales tax in addition to the gaming tax, and if President’s business is subject to both the sales tax and the gaming tax, this is only by operation of the statutes.  The sales tax resale exclusion is not incorporated into the gaming tax laws.    

IV.  Comps

President argues that it purchased the food and drinks used as comps for resale to its customers.  The Director does not dispute that when President purchased food and drinks for sale 
to its customers at a retail sales price, President’s purchase of these items was for resale to its customers and President was not subject to sales/use tax.  President’s purchases of items used as comps are at issue. 

President argues that the comps are purchased for resale because President pays gaming tax on the patrons’ losses, and that the cost of the comps is factored into what the casino is taxed upon.  However, we have already rejected President’s argument that the sales tax resale exclusion also applies to the gaming tax.  President’s purchases cannot be excluded from sales tax merely because President is subject to gaming tax on its patrons’ losses.  The sales tax and gaming tax statutes do not allow this.  


In the alternative, President relies on cases applying the resale exclusion/exemption to transactions in which no specific sales/use tax was collected on the item that was claimed to be resold.  We find this analysis more appropriate.   

The Missouri Supreme Court has held that a resale has three elements:  (1) the transfer, barter or exchange (2) of the title or ownership of tangible personal property, or the right to use, store, or consume the same, (3) for a consideration paid or to be paid.  Aladdin’s Castle v. Director of Revenue, 916 S.W.2d 196, 198 (Mo. banc 1996).

The Court has allowed a resale claim in a number of cases even though a specific sales price was not charged for the item that was claimed to be resold.  In King v. National Supermarkets, 653 S.W.2d 220 (Mo. banc 1983), the Court held that grocery bags were resold to store customers even though no specific sales price was charged for the bags.  The store relied on evidence that the cost of the bags was factored into the overall price customers paid for the groceries.  


In Sipco v. Director of Revenue, 875 S.W.2d 539 (Mo. banc 1994), the Court held that dry ice used in packaging pork products qualified as a resale.  The Court dispensed with any 
requirement of specific proof that the cost of the resold item was factored into the retail price of the finished goods.  The Court stated:  
The purchaser received the dry ice along with the pork and was free to use or discard the dry ice as it saw fit.  While there was no extra or explicitly stated charge for the dry ice, one need not be an accountant to understand that the value of the dry ice was factored directly or indirectly into the total consideration paid for the pork.  Accordingly, the dry ice that Sipco purchased for transfer to its customers and that was used for that purpose is exempt from use tax as property held for resale.  This is so regardless of whether the consideration received by Sipco is specifically allocated between the pork and the dry ice or is stated simply as a total price for the product as received.  

Id. at 542 (footnotes omitted).  

The Missouri Supreme Court has also held that prize “give-aways” are in fact resold and qualify for the resale exclusion.  In Aladdin’s Castle, 916 S.W.2d 196, the customers purchased tokens, which were deposited into machines to play arcade games.  Aladdin paid a sales tax on its gross receipts from the sale of the tokens.  Aladdin allowed the players to earn tickets that could be redeemed for prizes.  The Court held that the prizes were resold to the customers even though Aladdin did not charge a retail sales price for the prizes.  The Court concluded that Aladdin received consideration because the cost of the prizes was included in the cost of the price charged for the tokens.   

Similarly, in Kansas City Royals Baseball v. Director of Revenue, 32 S.W.3d 560 (Mo. banc 2000), the Royals charged for admission to its baseball games and remitted Missouri sales tax on the admission receipts.  During some of the games, the Royals gave away promotional items such as baseball caps, trading cards, and baseball gloves to its fans at no additional charge.  The Court held that consideration was present because the cost of the promotional items was factored into the price charged for admission, and it did not matter that not every attendee 
received a promotional item or that corporate sponsors sometimes paid for the promotional items.     


We find that the comps are similar to the prizes or promotional items awarded by Aladdin and the Royals.  The sales tax resale exclusion applies to food and drinks because President’s food service operations are subject to the sales tax.  The gaming tax does not apply to the food service.  Because the comps are provided to the customers free of charge, there is no opportunity to collect sales tax when President gives them to the customer.  The comps are thus similar to the prizes awarded in Aladdin’s Castle and the promotional items involved in Kansas City Royals.  

The Director argues that Westwood Country Club v. Director of Revenue, 6 S.W.3d 885 (Mo. banc 1999), bars the resale claim.  Westwood was a private country club that was not open to the public.  Westwood purchased food that it prepared and served to its members and guests as meals.  Because Westwood did not regularly serve meals and beverages to the general public, its meal service to members and guests was excluded from the sales tax.  Id. (citing Greenbriar Hills Country Club v. Director of Revenue, 935 S.W.2d 36, 38 (Mo. banc 1996)).  Westwood paid sales tax under protests on its purchases of food and drinks, arguing that it purchased the food and drinks for resale.  The question was thus whether it could claim the resale exclusion when none of its subsequent sales of the food and drinks was subject to tax.  The Court held that it was subject to sales tax on its purchases because there must be a sale at retail in order for the resale exclusion to apply. 


However, Westwood is distinguishable because Westwood’s food sales were never subject to sales tax.  That case stands for the proposition that the business cannot claim the resale exclusion on a purchase when the business never makes taxable resales.  In the present case, President’s food and drink sales are generally subject to sales tax.  However, President 
sometimes provides complimentary food and drinks, similar to the giveaways in Aladdin’s Castle and Kansas City Royals.  We conclude that President purchased the food and drinks used as comps to resell them.  

The principle underlying the resale exemption/exclusion is that a business’ purchase of items is not subject to sales/use tax because the business’ distribution of the items at a later stage in the stream of commerce will be subject to sales/use tax.  Six Flags Theme Parks v. Director of Revenue, 102 S.W.3d 526, 530 (Mo. banc 2003).  As in Sipco, 875 S.W.2d at 542, one need not be an accountant to figure out that President factors the cost of its comps into its operating expenses.  In this case, President makes retail sales of food that are subject to sales tax.  It also conducts gaming operations that are subject to the gaming tax and are not subject to the sales tax.  The evidence shows that President considered the cost of the comps in setting the amount of its payout.  The record does not show whether the cost of the comps is covered by the retail sales prices that President charges its customers for food and drinks.  It is possible, for example, that a gaming establishment could subsidize food and drink giveaways with its gaming business and would not factor the cost of the giveaways into its retail food and drink prices.  However, the cases following Sipco require no such direct proof of accounting data.  In this case, because President offers a giveaway in the course of an activity that is generally subject to the sales tax, we conclude that the resale exclusion applies to its purchases of food and drinks used as comps.  The Sipco line of cases, rather than Westwood, is controlling.  

However, President’s refund claims also included other items, designated as “retail” items, used as comps.  President presented no evidence as to what these items were, and whether they were items that were also sold and were subject to the sales tax.  President has the burden of proof.  Sections 136.300.1 and 621.050.2.  President failed to meet its burden of proof to show 
that its purchases of the “retail” items were for resale.  Therefore, President is not entitled to a refund of sales tax paid on those purchases.  

Finding 27 shows that the tax on food and drinks used as comps for January 1998 through September 2000 was $166,730.11.  Finding 29 shows that the tax on food and drinks used as comps for October 2000 through February 2003 was $142,066.45.  President is entitled to a refund of these amounts plus interest.  Section 144.190.2.  


The record does not provide sufficient information showing the amount of the refund claim that represented “retail items” for 1995 through 1997.  We presume that the claim for that period included “retail items,” as did the other periods, because there is no evidence that President’s business practices changed during the periods at issue.  If there is insufficient information for us to determine a tax amount, “the Commission shall make as close an approximation as it can.  Doubt may be resolved against [the taxpayer] at whose door the uncertainty can be laid.”  Dick Proctor Imports v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).  98% of the refund claim on comps for January 1998 through September 2000 was for food and drinks.  98.9% of the refund claim on comps for October 2000 through February 2003 was for food and drinks.  Making an approximation, we conclude that 98.45% of the refund claim for 1995 through 1997 ($197,582.50) was for food and drinks, and the remainder was for retail items.  Therefore, we allow only $197,582.50 of the refund claim for 1995 through 1997, plus interest.  Section 144.190.2.  
V.  Gaming Machines and Equipment 

In claiming that its purchases of gaming machines and equipment are not subject to use tax, President relies on Six Flags, 102 S.W.3d 526.  Six Flags’ facility contained video game machines owned by another party.  The owner had paid sales/use tax on its purchases of the machines.  Six Flags relied on § 144.020.1(8), which imposes:  

A tax equivalent to four percent of the amount paid or charged for rental or lease of tangible personal property, provided that if the lessor or renter of any tangible personal property had previously purchased the property under the conditions of “sale at retail” as defined in subdivision (8) of section 144.010 or leased or rented the property and the tax was paid at the time of purchase, lease or rental, the lessor, sublessor, renter or subrenter shall not apply or collect the tax on the subsequent lease, sublease, rental or subrental receipts from that property. . . . 


The Court held that Six Flags rented the video game machines to its patrons.  The Court applied § 144.020.1(8) and held that Six Flags was not liable for sales tax on its rental of the machines to its patrons because the owner had already paid sales or use tax on the machines when it purchased them.  

President cites Six Flags, 102 S.W.3d 526, for the proposition that the rental of the gaming machines and equipment is a resale.  Six Flags did not rest on the resale theory, but on the application of § 144.020.1(8).
  However, as we have already discussed, § 313.822.1 does not incorporate the substantive provisions of the sales tax law.  Therefore, neither the resale exclusion/exemption nor § 144.020.1(8) applies to this case.  We find no statutory provision that allows President to forego the payment of use tax on its purchases of gaming machines and equipment.  

In Six Flags, 102 S.W.3d 526, the owner of the machines had paid sales/use tax on the purchase of the machines; thus, the Court held that no sales tax was due on the subsequent rental of the machines.  In contrast, President seeks to avoid payment of use tax on its purchases of the gaming machines and equipment, but there is no evidence that the gaming proceeds are subject to sales/use tax.  The rationale underlying the resale exemption/exclusion is that a business’ purchase of items is not subject to sales/use tax because the business’ distribution of the items at 
a later stage in the stream of commerce will be subject to sales/use tax.  Six Flags, id. at 530.  Neither party argues that President’s gaming proceeds are subject to sales tax.  Therefore, this rationale does not apply here.  President is subject to use tax on its purchases of gaming machines and equipment.  


President also relies on § 144.518, effective August 28, 1999, which provides:  

In addition to the exemptions granted pursuant to section 144.030, there is hereby specifically exempted from the provisions of sections 144.010 to 144.525, and sections 144.600 to 144.761 . . . machines or parts for machines used in a commercial, coin-operated amusement and vending business where sales tax is paid on the gross receipts derived from the use of commercial, coin-operated amusement and vending machines.  

The statute does not define “commercial, coin-operated amusement and vending machines.”  Even assuming that President operates such a business, the plain terms of this statute are inapplicable here because no sales tax is due or paid on the gross receipts from the use of these machines.  The statute applies only where sales tax is paid on the gross receipts derived from the use of the machines.  President argues that this exemption applies because the gaming tax laws operate in the same manner as the sales/use tax laws.  We have already rejected President’s argument that the substantive provisions of the sales tax laws are incorporated into the gaming laws.  The gaming tax laws do not operate in the same manner as the sales/use tax laws.    
Summary


President is entitled to a refund of sales tax paid on its purchases of food and drinks used as comps, as follows, plus interest:  


January 1995 through December 1997
$197,582.50


January 1998 through September 2000
$166,730.11


October 2000 through February 2003
$142,066.45
  
President has not met its burden of proof and is not entitled to a refund of tax paid on other items used as comps.  

President is not entitled to a refund of use tax paid on its purchase of gaming machines and equipment.  

SO ORDERED on May 1, 2006.



________________________________



JOHN J. KOPP  



Commissioner

	�All statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The admission fee is not at issue in this case.  


	�Section 313.805(12).  


	�Exhibit 18, column 3, specifically shows the dates that the sales tax returns were filed for January 1998 through September 2000.  The record is not specific as to filing dates for other periods at issue in this case.  


	�Exhibit 18, column 3, shows the date as July 8, 1998, but we presume that this is a typographical error, as the July return would not be filed until August 1998.  


	�Exhibit 18, column 6, specifically shows the dates that the use tax returns were filed for January 1998 through September 2000.  As noted, however, two of the returns were not dated.  (Ex. 20 at 5 and 8.)  The record is not specific as to filing dates for other periods at issue in this case.  


	�The hearing testimony is inconsistent in stating that President reported and paid sales tax on food used as comps for January 1998 through September 2000.  (Tr. at 56-57.)    


	�Exhibit 22 also contains corrections, dated December 24, 2002, that the auditor made after President submitted the refund claim.  


	�The record does not make clear what other items besides food and beverages were used as comps, although it repeatedly refers to such items.  (Ex. 10; Ex. 3 at 2, 4-5.)


	�Exs. 3, 10, and 17.  Exhibit 18 indicates that the correct number is $170,035.42.  (Tr. at 90.)


	�Ex. 3 at 132; Ex. 10 at 1; Ex. 23 at 2.  The record does not make clear what the “retail” items are.    


	�It is unclear what the audit numbers include.  (Ex. 3 at 84.)  We have subtracted the tax on retail items from the amount on the amended return ($3,986.25 - $3.04).  In Exhibit 10, President’s consultant noted that the figures for January and February 1999 are somewhat different from those computed by the auditor.    


	�$44.38 in purchases times the tax rate of .0685. 


	�It is unclear what the audit numbers include.  (Ex. 3 at 80.)  Again, we have subtracted the tax on retail items from the amount on the amended return ($4,306.48 - $69.11).  


	�$1,008.86 in purchases times the tax rate of .0685.  


	�Exs. 4 and 10.  


	�Exhibit 4 does not contain computer printouts clearly showing these amounts as in Exhibit 3.  We have derived the amounts by determining the difference between the refund amount and the “Admiral Retail” items in Exhibit 4.  If there is insufficient information for us to make a calculation, “the Commission shall make as close an approximation as it can.  Doubt may be resolved against [the taxpayer] at whose door the uncertainty can be laid.”  Dick Proctor Imports v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).


	�There is a $.01 difference between the amounts on Exhibit 4, page 2, and the amounts on the amended returns for April 2001, January 2002, and April 2002.  We use the amounts from the amended returns.  


	�Exs. 5 and 9.  President filed quarterly use tax returns, and it did not make purchases of gaming machines and equipment every month.  


	�Exs. 6 and 9.  


	�Exhibit 17, which summarizes the claims, is apparently mistaken in referring to the end of the period of the latter refund claim on the gaming equipment as March 2003, rather than December 2002. 


	�We note that even if affirmative defenses are not required to be raised in the answer, it is helpful to the taxpayer and to this Commission if an issue such as the statute of limitations is raised in the answer with as much specificity as possible.  


	�In that case, the Court held that the taxpayer failed to state with specificity in its claim for a refund of local use tax that it had erroneously reported the local use tax on sales tax returns.  That case did not pose any statute of limitations question.    


	�In written argument, President asserts that the refund claim was filed before the auditor issued his final report but after he had effected the offset.  We do not find any date in the record when the offset for this period would have been effected, other than the July 3, 2003, letter.  The complete audit package is not in the record.  


	�The record does not show the date.    


	�This case is also distinguishable from Shelter Mutual Ins. Co. v. Director of  Revenue, 107 S.W.3d 919 (Mo. banc 2003), where the Court affirmed this Commission’s conclusion that the Director could not offset sales tax that should have been due on the taxpayer’s purchases against sales tax that was refunded, as the Director had not made a sales tax assessment.  This is unlike the present case, where the only issue is whether President is entitled to a refund on its purchases.  The parties also discuss Dyno Nobel v. Director of Revenue, 75 S.W.3d 240, 243-44 (Mo. banc 2002), where the taxpayer mistakenly paid use tax instead of sales tax on electricity.  The Court affirmed this Commission’s conclusion that Dyno was entitled to a use tax refund, and it rejected the Director’s contention that the use tax refund should be offset by sales tax on the transaction, as the Director had not made a sales tax assessment against the vendor who sold the electricity to Dyno.  Dyno Nobel is also distinguishable and inapplicable to this case, as neither party disputes that the offsets were appropriate pursuant to the audit.  


	�See also §§ 66.600.2, 67.391.1, 67.547.1, 67.547.3, 67.550.1, 67.582.1, 67.583.1, 67.590.1, 67.730.1, 67.732, 67.674, 67.678.1(1), 67.782.3, 67.1712, 92.338.1, 92.402.2, 94.500.2, 94.577.1, 94.580.1, 94.605.2, 94.660.2, 94.705.3, 238.410.1; §§ 67.573, 67.2030.1, 144.759.4, RSMo Supp. 2004.  


	�Sections 67.395, 67.525.3, 67.547.4, 67.570.3, 67.581.3, 67.582.7, 67.590.1?, 67.671.6, 67.732?, 67.782.11, 94.577.5, 94.580.3, 94.620, 94.660.5, 94.720; § 144.759.4, RSMo Supp. 2004.  


	�Regulations 12 CSR 10-5.030, 12 CSR 10-5.510, 12 CSR 10-11.060.  


	�Many other provisions of the statutes enabling the local sales taxes also contain the same language.   Sections 67.623.1(2), 67.657.5(2), 67.676.1, 67.1158.3(2), 67.1366.3(2), 92.338.4, 94.577.5, 94.890.8, 238.236.8; §§ 67.574, 67.2030.3(2), 67.2530.9, RSMo Supp. 2004.


	�In another case involving Six Flags, the Court also applied § 144.020.1(8) and held that Six Flags was entitled to a refund of sales tax that it collected on inner tube rentals, as Six Flags had paid sales/use tax when it purchased the inner tubes.  Six Flags Theme Parks v. Director of Revenue, 179 S.W.3d 266 (Mo. banc 2005).    
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