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DECISION 


We grant summary determination for Michelle Portalatin and amend one condition of her probationary licensed practical nurse (LPN) license so that she may care for her patients and fulfill her duties as a nurse.    


Portalatin filed a petition on July 10, 2003.  She appeals one condition (the disputed condition) in a decision of the Missouri State Board of Nursing (the Board) issuing her a license subject to probation.  The Board filed a motion for summary determination on September 18, 2003.  We heard the parties’ arguments by telephone conference on October 10, 2003, at which time Portalatin offered sworn testimony that one condition in the Board’s order prevents her from meeting her obligation to prospective employers and patients.  The Board filed reply suggestions on October 24, 2003, in which it offered no evidence to refute that testimony.


Pursuant to § 536.073.3, 
 our Regulation 1 CSR 15-3.440(3)(B) provides:


The commission may grant a motion for decision without hearing if undisputed facts entitle any party, including a party who did not file such motion, to a favorable decision on all or any part of the case. A party may establish such material facts by stipulation, the adverse party's pleadings or discovery responses, affidavits, or other evidence admissible under the law. 


(Emphasis added.)  


Findings of Fact

1. Portalatin filed with the Board an application, dated January 2, 2002, for a license as an LPN.  

2. On May 3, 2002, the United States District Court for the Eastern District of Missouri found Portalatin guilty, on her plea of guilty, of using telephones “in facilitating the commission of distribution and conspiracy to distribute and possess with the intent to distribute cocaine base, cocaine, and Marijuana.”
  The court imposed sentence that day.  United States v. Portalatin, No. 4:01CR439 ERW.  

3. By order dated June 10, 2003, the Board granted Portalatin a probationary license.  Among the conditions of probation are the following in Part II of the order:

G.  
Licensee shall only work as a nurse at a facility where there is on-site supervision by another nurse or physician.

* * * 

I. 
Licensee shall not work night or evening shifts.  


4.  Nurses in a facility on night and evening shifts are supervised less closely than nurses on day shifts.  


5.  If an employee scheduled on the following shift fails to arrive at work, the nurse from the previous shift must remain at the facility to care for patients.   

Conclusions of Law

We have jurisdiction to hear Portalatin’s petition under § 620.149.  The disputed condition is that she shall not work an evening or night shift.  She does not contest the imposition of probation, but asks only for the flexibility to hold over from a day shift, to care for patients, when her nursing employment duties require her to do so.

A. Cause for Imposing Probation 

The Board has the burden of proof.  Section 620.149.1.  Therefore, to prevail on its motion, the Board must establish the facts on which it would have the burden of proof at hearing and, if Portalatin negates one of those elements, we may decide this case in her favor.  Regulation 1 CSR 15-3.440(3)(B); ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  

Because Portalatin filed the petition, the Board’s answer provides notice of the charges against her.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The answer cites § 335.066.2(2), which allows probation if:


The person has been finally adjudicated and found guilty, or entered a plea of guilty . . . in a criminal prosecution pursuant to the laws of any state . . . for any offense reasonably related to the qualifications, functions or duties of [an LPN], for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude[.]

The Board’s exhibits establish, and Portalatin admits, the existence of a conviction for using a telephone to traffic cocaine, cocaine base, and marijuana.    


The qualifications of an LPN include good moral character. Section 335.046.1.  The functions and duties of an LPN include care under the direction of a person licensed by a state regulatory board to prescribe medications, or under the direction of a registered professional nurse, without physical oversight. Section 335.016(9), RSMo Supp. 2002.  We need no expert testimony to find that such duties involve the administration of controlled substances.  Perez v. State Bd. of Regis'n for the Healing Arts, 803 S.W.2d 160, 164 (Mo. App., W.D. 1991).  Therefore, we conclude that Portalatin’s conviction relates to the qualifications, functions or duties of an LPN.  


An essential element is one that must be present to prove every case.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing.  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997); State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Violence is the “exertion of physical force so as to injure or abuse[.]”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1319 (10th ed. 1993).  The Board alleges no facts that constitute fraud or violence, and there is nothing in the conviction suggesting that these are essential elements.


Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  We conclude that dishonesty is an essential element of Portalatin’s conviction.  


"Moral turpitude" is:  

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything `done contrary to justice, honesty, modesty, and good morals.'  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  The intent to distribute controlled substances was the subject of In re McNeese, 142 S.W.2d 33, 34 (Mo. banc 1940), in which the court stated: "Clearly, the act of feeding opium to a fellowman involves moral turpitude. It is idle to otherwise contend." 


Therefore, the Board has proved that cause for imposing probation exists.  
The Board argues that such facts entitle it to a favorable decision because they are the only facts material to the petition.  No court case has interpreted § 620.149; nevertheless, we disagree with the Board based on the language of that statute, case law regarding similar licensing statutes, and the implications of the Board’s interpretation.

B. Probationary License Procedure


The Board argues that we have no jurisdiction over the conditions of probation because § 620.149 specifically vests it with discretion to issue either no license or a probationary license, and that its exercise of that discretion is subject only to a limited review.  The Board relies on the following language in § 620.149:

1. [T]he board, as an alternative to refusing to issue a license, may, at its discretion, issue to an applicant a license subject to probation. 

2. [The probationary licensee’s] complaint shall set forth that the . . . licensee is qualified for nonprobated licensure pursuant to the laws and administrative regulations relating to his or her profession. . . . The burden shall be on the board to demonstrate the existence of the basis for imposing probation on the licensee[.] 

The Board argues that the only issue under those provisions is whether Portalatin is qualified for a nonprobated license, and that demonstrating the existence of a basis for imposing probation is sufficient for the Board to prevail in this case.  


We disagree with the Board’s reading because it means that the Board’s decision on conditions of probation is unreviewable on any record.  This proceeding is the only opportunity for Portalatin to make a record on the conditions of her probation and have a decision on that record.  We are unwilling to follow any reading that bars that opportunity.  


The Board cannot, and in this case did not, hold a contested case proceeding on an application, or more particularly, before making a decision on probationary conditions.  State ex rel. American Inst. of Marketing Syss. v. Missouri Real Estate Comm'n, 461 S.W.2d 902 (Mo. App., K.C.D. 1970).  We must conduct a contested case because § 620.149.2 provides: “Hearings shall be held pursuant to chapter 621, RSMo.”  Section 621.135 provides that chapter 536, RSMo, governs our proceedings. That language authorizes us to re-make the decision that Portalatin appeals.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


The Board argues that such language does not vest in us the Board’s discretion to set probationary conditions.  The Board cites § 621.110, which is part of the procedure for disciplining an existing license.  Under that statute, we have the power to recommend the appropriate disciplinary action, and our recommendation becomes the discipline imposed if the parties waive hearing.  The Board argues that the absence of such a procedure from § 620.149 shows that we have even less involvement in the conditions of a probationary license.  We disagree with that analysis for two reasons.  First, § 621.110 is irrelevant to the Board’s decision on an application, and particularly to its decision under § 620.149.  Second, the absence in § 620.149 of a separate procedure regarding terms of probation supports our review rather than the Board’s interpretation.


Under § 621.110, the Board cannot impose discipline until this Commission finds cause to do so.  The Board decides the appropriate degree of discipline after we have made the record, based on the record we make and any record it makes for that purpose.  In fact, § 621.110 requires the Board to conduct its own contested case hearing on the issue:

Within thirty days after receipt of the record of the proceedings before the [Administrative Hearing C]ommission and the findings of fact [and] conclusions of law . . . the agency shall set the matter for hearing upon the issue of appropriate disciplinary action and shall notify the licensee of the time and place of the hearing[.]  The licensee may appear at said hearing and be represented by counsel. The agency may receive evidence relevant to said issue from the licensee or any other source. After such hearing the agency may order any disciplinary measure it deems appropriate and which is authorized by law.

(Emphasis added.)  The Board’s decision, including any probationary conditions, is then subject to judicial review on the record.  Section 621.145.  


Crucially, § 620.149 does not provide that the Board makes any decision after this Commission or the Board makes any record.  The absence of any Board procedure finding facts on the record, and making a decision on that record, was critical in State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 613-15 (Mo. App., K.C.D. 1974).  In Finch, the court construed § 621.120,
 the statute on which § 620.149 is clearly modeled.  Like § 620.149, § 621.120 sets forth pleading requirements, allocates a burden of proof, and sets forth a standard of proof.  Like § 620.149, discretion was expressly vested in the board under § 334.100, RSMo 1969.  Nevertheless, in Finch, the court held that an appeal under § 621.120 vested the board’s discretion in this Commission:

Aside from any other distinctions, the dominating difference in the two situations is that the legislature in the case of revocation proceedings under 161.292
 has specifically provided that a fact finding hearing be held by the Commission in advance of the stage where the Board is called upon to exercise a discretion. This results in the Board having the full benefit of the Commission's factual determination at the time it is called upon to determine appropriate disciplinary action.  In our situation, to the contrary, the Board tries to argue for a situation in which it would undertake to exercise a purported discretion without any hearing powers of its own and in advance of any hearing held by the Administrative Hearing Commission. The vast difference between these two situations is patently obvious.

Additionally, it should be pointed out that in the case of license revocations, the legislature purposefully and distinctly set forth a precise division of functions, leaving no room for doubt or speculation as to the legislative intention. No similar division of functions has been specified with respect to original licensure covered by § 161.302.

Finch, 514 S.W.2d at 615.



Our contested case decision is subject only to a court’s review of the record that we make.  Sections 621.145 and 536.140.  Therefore, if Portalatin is to have a factual record on the conditions of her probation, and a decision applying those facts, it must be in this proceeding.  Without findings of fact on the record, no court can review an administrative decision for abuse of discretion.  Holt v. Clarke, 965 S.W.2d 241, 243-45 (Mo. App., W.D., 1998).  For us to deny Portalatin a factual record upon which a court can review the conditions of probation would raise constitutional issues under Mo. Const Art. V, § 18, and as discussed in Finch, 514 S.W.2d at 614.


We conclude that, where § 620.149 provides for our de novo review of the Board’s discretion, it also vests the Board’s discretion in us.  Finch, 514 S.W.2d at 613-15.  Therefore, we conclude that we have jurisdiction to make findings of fact and conclusions of law relevant to the conditions of Portalatin’s probationary license, and to determine those conditions.
  

C. Our Order


The Board’s suggestions allege that Portalatin should not work on an evening or night shift because she will be less closely supervised than on a day shift and controlled substances will be more accessible to her.  The Board offers no expert testimony to support that opinion, but we need none.  Perez, 803 S.W.2d at 164.  Portalatin does not contest that fact, or the merit of restricting her nursing employment to facilities on the day shift.  Portalatin cites a “policy statement” stating that nurses at State facilities must hold over beyond their shift when relief personnel fail to arrive as scheduled.    


That policy statement is not in evidence, but we need no such document to tell us that nursing is not a time-clock profession in any setting.  See Missouri Bd. of Nursing Home Adm'rs v. Stephens, 106 S.W.3d 524, 529 (Mo. App., W.D. 2003).  Portalatin must not abandon her patients at the end of her shift without regard to their needs; indeed, to do so could be cause for discipline under several subdivisions of § 335.066.2.  The legislature cannot have intended the Board to order Portalatin to commit such conduct.      


Therefore, we conclude that the facts do not support the disputed condition.  The facts support adding the following language to the end of the condition in Part II, Paragraph I:

. . . except that Portalatin may hold over after the end of her shift if her nursing duties require, or her employer deems that her nursing duties require, her to do so.  Portalatin shall report each such incident in writing to the Board within ten days of its occurrence.  

We add that language to the disputed condition and incorporate the Board’s order, as modified, into this decision.  

Summary


Therefore, we deny summary determination to the Board and grant summary determination to Portalatin.  We enter our decision in her favor.  We cancel the hearing.


SO ORDERED on November 4, 2003.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

� Sections are in the 2000 Revised Statutes of Missouri unless otherwise noted.


� Exhibit A to the motion for summary determination.





� Then numbered § 161.302, RSMo 1969.  


� Now numbered § 621.110.


� We note that the Board has alternatives to a probationary license, including the issuance of a license and an action to discipline it.  Under that procedure, the Board may enter into a settlement agreement with Portalatin under § 621.045.3 and 4, or set the conditions of probation itself under § 621.110, subject only to judicial review of the record under § 621.145.  Under those options, this Commission never decides the conditions of probation.  Further, nothing prevents the Board from discussing the conditions of probation with an applicant before issuing a probationary license to reduce the number of appeals like this one.  





PAGE  
9

