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)
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)

DECISION


Thomas V. Poppe’s permit to practice public accounting is subject to discipline for his use of fraud, deception and misrepresentation in securing his permit renewal; for misconduct, fraud, misrepresentation and dishonesty in the performance of the functions or duties of accounting; and for his violation of the Board’s regulations.

Procedure


On June 12, 2002, the State Board of Accountancy (Board) filed a complaint alleging that there is cause to discipline Poppe’s license to practice public accounting.  On September 30, 2002, the Board filed a motion to file an amended complaint.  We grant the motion and deem the amended complaint filed on that date.  Also on September 30, 2002, the Board filed a motion for summary determination and suggestions in support.  Pursuant to section 536.073.3,
 our 

Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if the Board establishes facts that (a) Poppe does not dispute and (b) entitle the Board to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


The Board cites the request for admissions that it served on Poppe on July 18, 2002.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact or any application of law to fact.  Linde v. Kilbourne, 543 S.W.2d 543, 545-46 (Mo. App., W.D. 1976).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073 and our Regulation 1 CSR 15-2.420(1) apply that rule to this case.


We gave Poppe until October 18, 2002, to respond to the motion, but he did not respond.  We find the following facts to be undisputed.

Findings of Fact

1. Poppe holds a certificate and permit to practice accounting, No. 04760R, which was issued on or about February 27, 1989.
  His license will expire on or about September 30, 2002.

2. On September 25, 2001, Poppe completed an application to renew his license from October 1, 2001, through September 30, 2002.  On the application, he marked “no” to the question:  “Since your last renewal have you had a CPA certificate or permit denied, placed on probation, suspended, revoked, disciplined or otherwise restricted by any jurisdiction, or has your right to practice been denied, placed on probation, suspended, revoked, disciplined or 

otherwise restricted by the IRS, SEC or any other federal or state agency?”  Poppe signed the application under oath or affirmation under penalty of perjury.

3. The Board relied on Poppe’s statement in making its decision whether to renew his license.

4. By a Summary Order of Suspension, Poppe’s license had been suspended on or about May 22, 2001, by the Kansas State Board of Accountancy.  The order was affirmed in a Final Order with a certificate of service date of June 26, 2001.

5. By letter dated December 10, 2001, the Board asked Poppe to provide further written information about his application within 30 days.  Poppe failed to provide the information.

6. On or about January 8, 2002, and March 4, 2002, the Board’s investigator contacted Poppe and asked him to provide information about his application.  Poppe failed to provide the information.

Conclusions of Law 


We have jurisdiction to hear the Board’s complaint.  Section 621.045.  The Board alleges that there is cause to discipline Poppe’s license under section 326.130.2, which authorizes discipline for:


(3) Use of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to this chapter or in obtaining permission to take any examination given or required pursuant to this chapter;

*   *   *


(5) . . . misconduct . . . fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;


(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter[.]


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  A misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  Id. at 744.  Deception is the act of causing someone to accept as true what is not true.  Id. at 298.

Subdivision (3)


The Board alleges and Poppe admits that his representation on his renewal application about prior discipline constitutes fraud, deception, and misrepresentation.  Poppe’s permit is subject to discipline under section 326.130.2(3).

Subdivision (5)


The Board alleges and Poppe admits that his representation on his renewal application about prior discipline constitutes misconduct and dishonesty in the performance of his functions and duties as an accountant.  We also find that it constitutes fraud and misrepresentation in the performance of his functions and duties as an accountant.  Poppe’s permit is subject to discipline under section 326.130.2(5).

Subdivision (6)


The Board alleges and Poppe admits that his failure to inform the Board of the suspension and failure to respond to the Board’s written and verbal requests for further information violate the Board’s regulations.  Regulation 4 CSR 10-2.070(3) states:

(3) Each certified public accountant or public accountant shall provide the board with the following information at the time of application for renewal of his/her individual permit to practice: 

residence address; business connection or employer; business address; details regarding any conviction of any criminal offense other than a traffic violation; details regarding any suspension, 

revocation or cancellation of the certificate or permit to practice by any jurisdiction; details regarding any suspension, revocation or restriction of his/her right to practice by the Internal Revenue Service, Securities Exchange Commission or any other federal or state agency; details regarding any judgments rendered against the licensee for professional malpractice; and details regarding any willful violation of the rules and standards of professional conduct governing the practice of public accounting.  Each licensee shall notify the board in writing within thirty (30) days of any change occurring during the renewal period.

(Emphasis added.)  Regulation 4 CSR 10-3.060 states:

(7) A licensee, when requested, shall respond to communications from the board within thirty (30) days of mailing of these communications by registered or certified mail.


The Board alleges and Poppe admits that his failure to provide information about the Kansas disciplinary action violated 4 CSR 10-2.070(3).  Poppe also admits that his failure to respond to the Board’s requests violates 4 CSR 10-3.060(7).  Poppe’s permit is subject to discipline under section 326.130.2(6).


In his answer to the original complaint, Poppe claims that his false answer on the renewal application was a mistake, and asks us to consider mitigating circumstances.  We have found cause to discipline his license based on his failure to respond to the request for admissions.  Poppe may make his arguments before the Board, the entity that will decide the level of discipline to impose.

Summary


Poppe’s permit to practice public accounting is subject to discipline under section 326.130.2(3), (5) and (6).  We cancel the hearing.


SO ORDERED on October 25, 2002.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Pursuant to section 326.280.3, RSMo Supp. 2001, his certificate and permit became a single license to practice public accounting.
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