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DECISION


Sandra G. Plunkett is subject to discipline because she failed to accurately document the removal, administration, and/or waste of one vial of Meperidine, fell asleep while on duty, worked in an impaired condition, and failed to advise anyone of her condition.
Procedure


On November 5, 2008, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Plunkett.  On November 20, 2008, we served Plunkett with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  Plunkett did not file an answer.

On November 19, 2009, the Board filed a motion for leave to file a first amended complaint.  By order dated December 1, 2009, we granted the motion and deemed the first amended complaint filed as of November 24, 2009.  Plunkett did not file an answer to the amended complaint.


After continuing the hearing twice at the Board’s request, we held a hearing on 
February 22, 2010.  Sharie Hahn represented the Board.  Neither Plunkett nor anyone representing her appeared.  The matter became ready for our decision on May 13, 2010, the date Plunkett’s brief was due.


The Board offered into evidence the request for admissions that was served on Plunkett on January 5, 2010.  Plunkett did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se.
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  The following facts are undisputed.
Findings of Fact

1. Plunkett was licensed by the Board as a registered professional nurse (“RN”).  Her license was current and active at all relevant times.  On April 10, 2009, Plunkett placed her license on inactive status.

2. At all relevant times, Plunkett was employed as an RN at St. Mary’s Health Center in Jefferson City, Missouri (“St. Mary’s”).
3. During the relevant time Plunkett was experiencing medical problems that had required her to have long absences from work.
4. On September 21, 2007, Plunkett was returning to work from one of these absences due to her health.
5. If Plunkett was suffering from a medical condition or taking medication that could have inhibited her ability to perform her functions and duties as an RN, it would be her responsibility to inform her charge nurse, and to make the facility aware of her medical problems or medications that might interfere with her ability to practice.
6. Plunkett did not inform her supervisor or her charge nurse that she was on a prescribed medication or suffering from a condition that could have impaired her ability to practice as a nurse.
7. From September 21, 2007, through September 22, 2007, Plunkett was working as an RN at St. Mary’s from 7:00 p.m. through 7:00 a.m. (“the night shift”).
8. Between 1:00 and 2:00 a.m., Holly Schwartze, R.N., a co-worker of Plunkett, witnessed Plunkett with three Meperidine PCA (patient controlled analgesic) boxes in the pocket of her lab coat when Plunkett left the unit for her break.
9. Plunkett usually left St. Mary’s campus when she went on break.
10. When Plunkett returned, she did not ask any of the other nurses to witness her wasting the medication.
11. Plunkett was required by St. Mary’s policy to have another nurse witness the disposal or waste of a PCA.
12. A review of the Pyxis transactions by Plunkett revealed that the three Meperidine PCA syringes had been removed by Plunkett.  One of the syringes was unaccounted for.
13. Plunkett failed to properly document the removal, administration, and waste of medications during the night shift.
14. Between 3:00 a.m. and 4:00 a.m., Schwartze noticed that some of Plunkett’s patients had call lights that were ringing.
15. When she looked for Plunkett, Schwartze found Plunkett asleep at the nurses’ station with a chart open on the desk.
16. Plunkett was scheduled to be working at St. Mary’s at that time and was on duty when she was observed sleeping.
17. Schwartze woke Plunkett and informed her of her patients’ call lights.
18. Plunkett thanked Schwartze, but did not answer the call lights.
19. Schwartze answered the call lights for Plunkett.  
20. When Schwartze approached Plunkett a second time, Plunkett again appeared to be asleep.
21. When Schwartze woke Plunkett and informed her of her patient’s needs, Plunkett went over to a drawer containing biohazard bags and proceeded to pull out a bag.  There was no reason for Plunkett to be removing a biohazard bag to care for her patient.

22. Schwartze advised the house supervisor, Ann McSwain, of Plunkett’s conduct.
23. While McSwain was present in the unit, Plunkett approached the fax machine at the main nurses’ station and stated that she had not yet received her laboratory reports concerning her patients that evening.

24. Plunkett was informed that these laboratory reports would print at the Ortho nurses’ station, like these reports normally would.
25. Plunkett had worked in this area for at least two years and should have been very familiar with where laboratory reports print.
26. Plunkett then approached a chart that was open on the nurses’ station desk and began writing in the chart.  Schwartze informed Plunkett that the chart belonged to a patient assigned to Schwartze.
27. Plunkett responded that she was simply doing a chart check.
28. Nurses normally perform chart checks on charts for patients only assigned to that particular nurse, not for other nurses.
29. When Schwartze told Plunkett that she would do her own chart check, Plunkett told her to “have at it, Girl.”
30. Plunkett then began arranging chairs near the nurses’ station, stating that there were too many chairs on the floor.
31. Between 5:30 a.m. and 6:00 am., Plunkett’s patients’ call lights were ringing, but Plunkett’s co-workers were unable to find her.
32. Plunkett was eventually located in an empty patient room bathroom.  She had locked herself in the bathroom.
33. Schwartze knocked loudly on the bathroom door, and Plunkett responded, “ok, I am here.”
34. Several paper towels, bloody alcohol swabs, the top of a PCA syringe, a tourniquet, and a Percocet tablet were found in the bathroom.
Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Plunkett has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 
his or her certificate of registration nor authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096, RSMo;

*   *   *

(12) Violation of any professional trust or confidence[.]


Plunkett admitted that her conduct is cause for discipline under all of the subdivisions.  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.

Professional Standards – Subdivision (5)


Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  


Plunkett failed to accurately document the removal, administration, and/or waste of one vial of Meperidine.  The Board provided expert testimony that she had a duty to do so and how important such documentation is to patient care.  The Board did not prove that Plunkett stole the drug or administered it to herself.


Plunkett was asleep while on duty.  The Board’s expert testified:
When you’re asleep, you obviously are not able to be cognizant of what’s going on with your patients or, you know, what’s going on in the world around you.  That’s considered patient abandonment.  You’re not able to care for your patients at that point in time.  You’ve not turned over the care of that patient to another individual by giving report to somebody else and passing off your responsibility as the caregiver, you know, to someone else.  So she essentially abandoned her patients during that time.[
]

In addition, Plunkett’s co-workers observed other conduct indicating that she was impaired, including checking a chart for another nurse’s patient, forgetting where paperwork would be located, and grabbing a biohazard bag when this was not what the patient needed.  Plunkett admitted that she was exhausted.  She did not tell her supervisor that she was unable to properly function in her duties as a nurse.  

This conduct, over the span of one night shift, does not rise to the level of a state of being showing that she is unable or unwilling to function properly in the profession.  The Board has not shown that Plunkett’s conduct was intentional rather than negligent.  There is no cause for 
discipline for incompetency, misconduct, fraud, dishonesty or misrepresentation.  We find that Plunkett’s conduct was a deviation from professional standards so egregious that it demonstrated a conscious indifference to a professional duty, and thus constituted gross negligence.


Plunkett is subject to discipline under § 335.066.2(5) for gross negligence only.
Professional Trust – Subdivision (12)


Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.


Plunkett’s conduct as described above, while on duty as an RN, violated the professional trust or confidence placed in her by her patients, employer and co-workers.  She is subject to discipline under § 335.066.2(12).
Summary


Plunkett is subject to discipline under § 335.066.2(5) and (12).

SO ORDERED on September 17, 2010.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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