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DECISION


We dismiss the petition of Plaza Pharmacy because it appeals a notice relating to the pharmacy tax, over which we have no jurisdiction.  

Procedure


On January 31, 2003, Plaza Pharmacy filed a petition appealing a notice of the Department of Social Services, Division of Legal Services (Department).  On February 6, 2003, we issued an order to show cause why we have jurisdiction to hear the appeal.  On February 14, 2003, the Department filed its response.  

Findings of Fact

1. The Department issued to Plaza Pharmacy a notice dated January 23, 2003 (the notice).

2. The notice stated:

Dear Provider:


Senate Bill 1248 passed by the 91st General Assembly provides, in part, as follows:



1. The Medicaid pharmacy dispensing fee shall be adjusted to include a supplemental payment amount equal to the tax assessment due, plus 10 
percent.



2. The amount of the supplemental payment shall be adjusted once annually beginning July first or once annually after the initial start date of the pharmacy tax, whichever is later.

Consistent with this statute, section 338.545, the pharmacy tax rate for your pharmacy is being adjusted as set out herein.


Based on your gross retail prescription sales of $1,813,132, your tax rate has been adjusted to 1.7%.  Therefore, the annual assessment for your pharmacy has been adjusted to $30,823.  Six installments of the original assessment of $2,555 have been made resulting in a balance for the remainder of this year of $15,492.  As there are five months remaining, the new monthly assessment will be $3,098.  The new monthly assessment will be effective for the February 2003 assessments, which are due February 15, 2003.  If you have elected to have the assessment offset on your Medicaid remittance, this will be reflected on the remittance you receive on February 20, 2003.


This is the final adjustment for this fiscal year.  If you were adversely affected by this decision, you may appeal this decision to the administrative hearing commission.  To appeal, you must file a petition with the administrative hearing commission within thirty days from the date of mailing or delivery of this decision, whichever is earlier, except that claims of less than five hundred dollars may be accumulated until such claims total that sum and, at which time, you have ninety days to file the petition.  If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed.  If any such petition is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission.


Compliance with this decision does not absolve the provider from any criminal liability related to the medical assistance program (Medicaid) activity that may be brought by any authorized agency.


If you have any questions, please contact Andrew Haslag or Tina Morlock of my staff at (573) 751-6963.

Sincerely, 

George L. Oestreich

Pharmacist, MPA

Director Pharmacy Program

3. Plaza Pharmacy filed its appeal from the notice with this Commission on January 31, 2003.   

Conclusions of Law

This Commission should examine its subject matter jurisdiction in each case.  Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).  If we have no jurisdiction over the matter that is the subject of this case, we can only exercise our inherent power to dismiss it.  Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).

The notice before us applies the provisions of sections 338.500 to 338.550, 
 relating to a pharmacy tax.  Section 338.500.1 imposes “a tax . . . upon licensed retail pharmacies for the privilege of providing outpatient prescription drugs in this state.”  The Department has promulgated its emergency Regulation 13 CSR 70-20.320 to administer the tax.  Section 338.505.1 provides that “[e]ach licensed retail pharmacy’s tax shall be based on a formula set forth in rules promulgated by the department of social services” within the limit set forth at section 338.520.1.  Section 338.520.2 provides: 

The department of social services shall notify each licensed retail pharmacy of the amount of tax due.  Such amount may be paid in increments over the balance of the assessment period.

Sections 338.500 to 338.550 make no express provision for appeal of notices applying the pharmacy tax statutes or the regulations published pursuant to them.  

The Department’s response to our order suggests several statutory sources for our jurisdiction over the subject matter of Plaza’s petition.  We strictly construe statutes that permit the review of state actions, and a party may obtain review only to the extent and in the manner the statute prescribes.  Charles v. Spradling, 524 S.W.2d 820, 823 (Mo. banc 1975).  Where our jurisdiction exists only under certain conditions, we may not act until the required conditions occur.  State ex rel. Robinson v. Crouch, 616 S.W.2d 587, 592 (Mo. App., S.D. 1981).

I.  Medicaid

The Department alleges that Plaza Pharmacy is entitled to a hearing under section 621.055.1, RSMo 2000:

Any person authorized under section 208.153, RSMo, to provide services for which benefit payments are authorized under section 208.152, RSMo, may seek review by the administrative hearing commission of any of the actions of the department of social services specified in subsection 2, 3, or 4 of section 208.156, RSMo.[
]

The language of the notice, filed by Plaza Pharmacy, supports the allegation that Plaza Pharmacy is a Medicaid provider, a person entitled to a hearing under that statute.   

A.  The Regulation

The Department argues that Plaza Pharmacy does not appeal a final decision, but seeks review of the regulation itself.  Such an action implicates several statutes setting out procedures for challenging the validity of a regulation.  Whether that statute applies to a petition before this Commission depends on whether the petition seeks a declaration concerning a “statement of policy or interpretation of law of future effect on unnamed and unspecified persons or facts,” (the regulation itself) or whether the action involves a determination based on specific facts and persons” (the notice).  Alexian Bros. of St. Louis v. Department of Soc. Servs., 18 S.W.3d 534, 536 (Mo. App., W.D. 2000) (citing Missouri Health Care Ass'n v. Missouri Dep't of Soc. Servs., 851 S.W.2d 567, 570 (Mo. App., W.D. 1993)).  It is impossible to tell whether Plaza Pharmacy challenges the notice or the regulation itself because the petition announces neither theory.
  However, if Plaza Pharmacy is challenging the regulation, we have no jurisdiction for the reasons that follow.  

We begin with section 536.050, RSMo 2000, which provides a declaratory action for challenging regulations generally.  An action under section 536.050 is “in the circuit court of Cole County, or in the county of the plaintiff's residence, or if the plaintiff is a corporation, domestic or foreign, having a registered office or business office in this state, in the county of such registered office or business office” and not before this Commission.

The Department cites a similar action before this Commission for Medicaid providers to challenge its regulations under section 208.156.4, RSMo 2000:  

Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 who is aggrieved by any rule or regulation promulgated by the department of social services or any division therein shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo. 

(Emphasis added.)  That statute provides a procedure by which this Commission conducts a contested case and makes findings of fact relevant to the theory under which a petitioner challenges the validity of a regulation.  See, e.g., Missouri Dep’t of Soc. Servs. v. Great Plains Hospital, 930 S.W.2d 429 (Mo. App., W.D. 1996).  

However, the pharmacy tax statutes contain yet another relevant statute.  Section 338.505.3 provides:  

Notwithstanding any other provision of law to the contrary, appeals regarding the promulgation of rules pursuant to this section shall be made to the circuit court of Cole County. The circuit court of Cole County shall hear the matter as the court of original jurisdiction. 

That statute expressly provides a procedure for appeals regarding the promulgation of the Department’s regulations different from section 208.156.4, RSMo 2000.  

All three statutes set forth procedures for review of the Department’s regulations.  To determine which statute applies, we employ the principles of statutory construction.  The first such principle is that the legislature’s intent governs.  We discern that intent from the statute’s language and from certain presumptions.  

We give meaning to each word, clause, sentence and section of a statute.  State ex rel. Missouri State Bd. of Regis'n for the Healing Arts v. Southworth, 704 S.W.2d 219, 225 (Mo. banc 1986) (quoting Brown Group, Inc. v. Administrative Hearing Comm'n, 649 S.W.2d 874, 881 (Mo. banc 1983)).  Therefore, when one statute deals with a subject in general terms and 

another in specific terms, the specific terms prevail.  Wood v. Webster, 772 S.W.2d 1, 2 (Mo. App., W.D. 1988).  Otherwise, the specific statement would have no effect.  In this case, section 338.505.3 is more specific because it deals with the Department’s pharmacy tax regulations under section 338.505.  

Other principles reinforce that conclusion.  The more recently enacted statute is the current expression of the legislative intent on a subject.  Reed v. Brown, 706 S.W.2d 866, 868-70 (Mo. banc 1986).  We presume that the legislature knew the existing state of the law and to have acted accordingly.  Nicolai v. City of St. Louis, 762 S.W.2d 423, 426 (Mo. banc 1988).  We presume that the legislature intends to change a law when it changes a statute.  Kilbane v. Director of Revenue, 544 S.W.2d 9, 11 (Mo. banc 1976).  Section 338.505 is the more recent law, enacted while section 208.156.4, RSMo 2000, was already in effect.  S. 1248, 91st Gen. Assem., 1st Reg. Sess. (2002 Mo. Laws 1128, 1134). 

Therefore, we conclude that if the petition intends to challenge only the regulation’s validity, and not the notice that applies it, section 338.505 governs and we have no jurisdiction.  

B.  The Notice

In the alternative, the Department argues that Plaza Pharmacy is appealing the notice—that is, the application of the regulation to specific facts relevant under the regulation—for two reasons.  

1.  By Default


The Department argues that we have jurisdiction under section 338.505.3 and the principle of construction that a statute listing specific things excludes those not listed.  Giloti v. Hamm-Singer Corp., 396 S.W.2d 711, 713 (Mo. 1965).  The Department argues that we should construe that statute’s assignment of “appeals regarding the promulgation of rules . . . to the 

circuit court of Cole County . . . as the court of original jurisdiction” to mean that appeals regarding notices (a) do not go to circuit court, and (b) therefore must go to this Commission. We disagree for three reasons.  

First, section 338.505.3’s silence on appeals regarding notices implies nothing about where such appeals should be taken.  Section 338.505.3 is a specific exception to section 208.156.4, RSMo 2000, which is a specific exception to section 536.050, RSMo 2000, and all of those statutes expressly apply only to regulations.  Silence as to the notices is only to be expected in statutes dealing exclusively with regulations.  

Second, other statutes may apply to the notice.  For example, general provisions for judicial review of administrative decisions appear in sections 536.100 to 536.160, RSMo.  Absent some express authority to the contrary, those provisions apply to every administrative decision, which includes the notice.  

Third, we find no such express authority granting this Commission jurisdiction over the notice.  Because this Commission is a legislative creation, we have only such power as the legislature gives us by statute.  State Bd. of Regis'n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).

2.  Participation in a Program

The Department argues that we have such authority under section 338.540.2, which provides:

If any tax imposed pursuant to sections 338.500 to 338.550 is unpaid and delinquent, the department of social services may proceed to enforce the state’s lien against the property of the pharmacy and compel the payment of such assessment in the circuit court having jurisdiction in the county where the pharmacy is located.  In addition, the department of social services may cancel or refuse to issue, extend, or reinstate a Medicaid 

provider agreement to any pharmacy that fails to pay the tax imposed by section 338.500[;]

(emphasis added) and under section 208.156.3, RSMo 2000, which provides: 

Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 who is denied participation in any program or programs established under the provisions of chapter 208 shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo. 

(Emphasis added.)  The record does not show that the Department has canceled, refused to issue, refused to extend, or refused to reinstate a Medicaid provider agreement for Plaza Pharmacy or denied it participation in any program.    

Therefore, we conclude that we do not have jurisdiction under sections 208.156, RSMo 2000, and 338.540.2. 

3.  Other Medicaid Provisions

Section 338.530 provides:

The director of the department of social services may offset the tax owed by a pharmacy against any Missouri Medicaid payment due such pharmacy, if the pharmacy requests such an offset.  The amounts to be offset shall result, so far as practicable, in withholding from the pharmacy an amount substantially equal to the assessment due from the pharmacy.  The office of administration and the state treasurer may make any fund transfers necessary to execute the offset.

(Emphasis added.)  The Department does not cite section 208.156.2, RSMo 2000, which relates to unpaid claims for Medicaid services.  The record does not show that Plaza Pharmacy requested or received an offset such as might constitute the denial of a claim.  See Greene County Nursing and Care Center v. Department of Soc. Servs., 807 S.W.2d 117, 118 (Mo. App., W.D. 1991).  The Department also does not cite section 208.156.5, RSMo 2000, which relates to contracts for alternative services, and the record does not show that it applies.  

II.  License 

Similarly to its argument under the Medicaid participation statute, the Department cites section 621.045.1, RSMo 2000, which provides:

The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases when, under the law, a license issued by [the Board of Pharmacy] may be revoked or suspended or when the licensee may be placed on probation or when [the Board of Pharmacy]  refuses to permit an applicant to be examined upon his qualifications or refuses to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination[.] 

(emphasis added) and section 338.540.3, which provides:

Failure to pay the tax imposed by section 338.500 shall be grounds for denial, suspension, or revocation of a license granted pursuant to this chapter.  The department of social services may request the board of pharmacy to deny, suspend, or revoke the license of any pharmacy that fails to pay such tax.

(Emphasis added.) 

The Department argues that Plaza’s license “may be revoked or suspended” under section 621.045, RSMo 2000, because the Department might make that recommendation under section 338.540.3 if Plaza does not pay the amount set forth in the notice.  We disagree with the Department because the statutes provide the conditions under which a license under Chapter 338, RSMo, may be disciplined or denied.  

As to revocation and suspension, section 338.055.2 provides a bifurcated proceeding before this Commission and the Board of Pharmacy:

The board [of Pharmacy] may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any . . . license required by this chapter[.]

(Emphasis added.)  Section 621.110, RSMo 2000, provides:

Upon a finding in any cause charged by the complaint for which the license may be suspended or revoked . . . the [Administrative Hearing C]ommission shall deliver . . . to the [Board of Pharmacy] the record and a transcript of the proceedings . . . .  Within thirty days . . . the [Board of Pharmacy] shall set the matter for hearing upon the issue of appropriate disciplinary action[.]

(Emphasis added.)  As an alternative to that procedure, the Board of Pharmacy may also discipline a licensee by agreement if it follows the procedure set forth at section 621.045.3 and .4, RSMo 2000.  Because the Board of Pharmacy has not taken any of those actions, Plaza Pharmacy’s license may not be revoked.    

As to license denial, section 338.055.1 provides:

The board [of Pharmacy] may refuse to issue any . . . license required pursuant to this chapter . . . .  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of his right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.

(Emphasis added.)  The record does not show that the Board of Pharmacy has issued any notice of denial. 

None of the conditions that give us jurisdiction over Plaza Pharmacy’s license exists.  We conclude that we have no jurisdiction under sections 621.045, RSMo 2000, and 338.540.3.  

Summary


The record does not show the existence of any facts that give us jurisdiction.  It shows, at most, the occurrence of an event that may eventually lead to those facts.  Therefore, we dismiss the case for lack of subject matter jurisdiction.  


SO ORDERED on February 25, 2003.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2002 Supplement to the Revised Statutes of Missouri unless otherwise noted.


�Subsection (2)(D) of the Department’s Regulation 13 CSR 70-20.320 sets forth an appeals procedure for notices, including a protest to the Department Director and an appeal to this Commission “in accordance with sections 208.156, RSMo 2000 and 621.055, RSMo Supp. 2001.”  However, the Department’s regulation alone cannot confer jurisdiction on this Commission.  Missouri Dep’t of Soc. Servs. v. Administrative Hearing Comm'n, 826 S.W.2d 871 (Mo. App., W.D. 1992).    


�“There is no requirement that the applicant for review specify the grounds upon which he claims the decision of the Department of Social Services was erroneous. The provider in his petition would have only to identify himself, or itself, as a provider, identify the Department decision appealed from, and request an appeal therefrom.”  State ex rel. Missouri Dep’t of Soc. Servs. v. Administrative Hearing Comm'n, 814 S.W.2d 700, 702 (Mo. App., W.D. 1991).  The petition meets that standard. 
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