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MEMORANDUM AND ORDER


On May 5, 2000, the Missouri Real Estate Commission (MREC) filed a complaint seeking to discipline the real estate broker-dealer license of Richard J. Plasko for misappropriating money.  On July 31, 2000, the MREC filed a motion, with a supporting affidavit, for summary determination of the complaint.
  Our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if the MREC establishes facts that 

(a) Plasko does not dispute and (b) entitle the MREC to a favorable decision.  Section 536.073.3, RSMo Supp. 1999;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  Plasko filed a response to the motion on September 6, 2000.  From the pleadings and evidence, we find that the following facts are undisputed.  

Findings of Fact

1. The MREC issued real estate broker-salesperson License No. 1999027071 to Plasko.  That license was current and active until June 30, 2000.   

2. Plasko received, in his capacity as a real estate broker-salesperson, a $1,294.95 check.  The check was written from RE/MAX TEAM to RE/MAX Preferred, dated July 7, 1999, with a memo reading “706 Napa/[illegible] /JoAnn Meier.”  It was not intended for Plasko.  

3. Plasko misappropriated the check by the forging signature of JoAnn Meier on an endorsement to himself and cashing it. 

Conclusions of Law

Because we have only such jurisdiction as the statutes give us, we examine our jurisdiction in every case.  Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).  Section 621.045, RSMo 1999, provides that we have jurisdiction when the MREC may suspend or revoke “a license” or place “the licensee” on probation.  Section 339.100.2 provides that the MREC may file a complaint “when [it] believes there is a probability that a licensee has performed or attempted to perform” certain conduct.  A “licensee” is one who holds a license.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 671 (10th ed. 1993).  Plasko holds no current and active license, and has not done so since before the MREC filed the motion.  However, the MREC's Regulation 4 CSR 250-4.020(2) provides in part:  

Any licensee who fails to renew during a subsequent renewal period is no longer licensed and in order to become licensed again will be required to complete the prelicense course, requalify by examination and apply as if an original applicant.

(Emphasis added.)  By negative implication, Plasko remains licensed until he “fails to renew during a subsequent renewal period” – that is, until the end of the two-year period that follows 

the expiration of his license.  Therefore, we conclude that we have jurisdiction to hear the complaint even though the license is not “current and active.”

The MREC has the burden of proving that Plasko has committed conduct for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The MREC cites section 339.100.2, which allows discipline for:

(1) Failure to maintain and deposit in a special account, separate and apart from his personal or other business accounts, all moneys belonging to others entrusted to him while acting as a real estate broker, or as escrow agent, or as the temporary custodian of the funds of others, until the transaction involved is consummated or terminated, unless all parties having an interest in the funds have agreed otherwise in writing;

(2) Making substantial misrepresentations or false promises or suppression, concealment or omission of material facts in the conduct of his business or pursuing a flagrant and continued course of misrepresentation through agents, salespersons, advertising or otherwise in any transaction;

(3) Failing within a reasonable time to account for or to remit any moneys, valuable documents or other property, coming into his possession, which belongs to others;

*   *   *

(15) Committing any act which would otherwise be grounds for the commission to refuse to issue a license under section 339.040;

*   *   *

(18) Any other conduct which constitutes untrustworthy, improper or fraudulent business dealings, or demonstrates bad faith or gross incompetence[.]

(Emphasis added.)  Because Plasko admitted in both his answer and his response to the motion that he is subject to discipline under section 339.100.2(1), (2), (3), (15), and (18), we conclude that he is.  


Plasko alleges that his actions were the result of a bi-polar condition exacerbated by prescription medications and alcohol.  Such facts do not negate the causes for discipline we have found.  However, the MREC may consider them relevant when deciding the appropriate degree of discipline under section 621.110.  

Summary


Plasko is subject to discipline under section 339.100.2(1), (2), (3), (15), and (18).  


SO ORDERED on September 15, 2000.



________________________________



WILLARD C. REINE



Commissioner

�The motion also sought a sanction for failure to file an answer, but we allowed Plasko to file an answer after the MREC filed its motion.





�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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