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DECISION


We dismiss this case because we lack jurisdiction to hear it at this time. 

Procedure


On November 8, 2007, Planned Parenthood of Kansas and Mid-Missouri, Inc. (“Planned Parenthood”) filed a complaint appealing Department of Health and Senior Services’ (“the Department”) use of a certain rule rather than another in making its decision whether to grant or deny Planned Parenthood an abortion facility license
 for the Columbia Center of Planned Parenthood of Kansas City & Mid-Missouri (“the Columbia Center”).  On January 22, 2008, the Department filed a motion to dismiss, and on February 7, 2008, Planned Parenthood filed a response.
The Department argues that we lack jurisdiction over this case.  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.
  Our jurisdiction comes from the statutes alone.
  Therefore, we have no authority to do anything unless every condition set forth in the statutes is satisfied.

Findings of Fact

1. By letter and application dated July 18, 2007, Peter Brownlie, President/CEO of Planned Parenthood, applied for licensure of the Columbia Center as an abortion facility.  Brownlie’s letter states:
The Columbia Center is preparing to comply with all requirements for licensure as an abortion facility.  By the amendment’s effective date of August 28, 2007, the Columbia Center will be in full compliance with the requirements of 19 Mo. Code Regs. §§ 30-30.050, 30-30.060, and 30-30.070(3).[
]
The Columbia Center was not required to be licensed as an abortion facility prior to a change in the Ambulatory Surgical Center Licensing Law (“Surgical Center Law”), effective August 28, 2007.  Although the application itself does not reference any criteria for licensure, the letter indicates that Planned Parenthood expected the decision on licensure of the Columbia Center to be based on the existing facility requirements set forth in 19 CSR 30-30.070(3).
2. By letter dated July 31, 2007, the Department informed Planned Parenthood that the Columbia Center was not in compliance with a different set of physical requirements – the new facility requirements in 19 CSR 30-30.070(2).
3. On August 20, 2007, Planned Parenthood filed suit against the Department in the U.S. District Court for the Western District of Missouri, Central Division (“the Court”).  Planned 
Parenthood asked the Court for a determination that the Surgical Center Law is unconstitutional, and for an injunction barring enforcement of it.  Planned Parenthood asked the Court to abstain pending determination of the state law issue of whether the Columbia Center is entitled to licensure under the existing facility requirements rather than the new facility requirements.
4. On September 24, 2007, the Court issued a preliminary injunction prohibiting the Department from enforcing the new provisions of law requiring the Columbia Center to be licensed as an abortion facility.

5. The Court declined to abstain on the question of which licensing requirements would apply and stated:

Plaintiffs argue, however, that the regulations should be interpreted to allow Plaintiffs to comply with the Pre-Existing Facility regulations, rather than the New Construction regulations.  Plaintiffs [sic] argument regarding which regulations apply, however, is not based on the constitution, but rather, on an interpretation of the words in the regulation.  The State’s interpretation of the regulations is the Plaintiffs’ worst case scenario.  However, the Court is not inclined to disallow the State’s interpretation of a state regulation at this stage.  Rather, for purposes of Plaintiffs’ constitutional argument, the Court will assume the New Construction requirements apply, as DHSS has determined.[
]
The Court noted that the Department “expressed not only a willingness to work with Plaintiffs in establishing a timeline and process for complying with the new regulations, but also a willingness to consider deviations from the regulations.”
  The Court issued the following order with regard to the facility requirements:

Plaintiffs are directed to seek deviations and/or waivers from specific requirements within the New Construction regulations.  
These requests should explain how near Plaintiff is to full compliance, how costly coming into full compliance would be, and the justification for finding Plaintiff’s proposal adequate in meeting the State’s goal of protecting women’s health and safety.  Plaintiffs should complete this process within thirty days.  Defendants should fully consider each request for deviation and /or waiver and respond to Plaintiffs within thirty days, explaining as to each request whether it is granted, and if not, what Plaintiffs can do to satisfy the regulations’ purpose of protecting health and safety.  The parties should continue these discussions until acceptable solutions have been devised.[
]
6. By letter dated October 19, 2007, to the Department, Planned Parenthood requested the following:

As discussed, we intend to file an appeal with the Administrative Hearing Commission.  For purposes of clarity, the Columbia Center requests a letter stating the Department’s determination that the Columbia Center is not eligible for licensure as an abortion facility pursuant to the requirements at 19 Mo. Code Regs. § 30-30.070(2).[
]
7. By letter dated October 26, 2007, the Department responded:
With regard to physical standards regulation, 19 C.S.R. 30-30.070, the Columbia Center, as a facility newly coming within the definition of ambulatory surgical center, will be subject to the new facility requirements of 30-30.070(2).  Because the Columbia Center was not a facility subject to regulation at the time the rules were adopted, the standards under 30-30.070(3) are inapplicable.

The Department will consider any written request for deviations from the requirements of 30-30.070(2) you may wish to present.  In order for the Department to adequately evaluate any such request for deviations, we ask that you provide a reasonably detailed explanation as to why the deviation from the requirements is needed and what alternative is proposed.  This explanation should include information regarding how near Columbia Center is to full compliance, how costly coming into full compliance would be, the Center’s safety record, and the justification for finding the Center’s proposal adequate in meeting the State’s goal of protecting women’s optimum health and safety.

Once this information is provided, the Department will be able to work with Columbia Center to establish a timeline and process for its coming into appropriate compliance with the regulatory requirements.  Should you have any questions, feel free to contact me.[
]
Conclusions of Law 

Planned Parenthood states that it applied to the Department for a license as required by 
§ 197.205:


1.  No person or governmental unit acting severally or jointly with any other person or governmental unit shall establish, conduct or maintain an ambulatory surgical center in this state without a license under sections 197.200 to 197.240 issued by the department of health.
Planned Parenthood filed the application because of the change in the Surgical Center Law that defined an ambulatory surgical center to include abortion facilities that did not require licensure under the prior law.  The new version of § 197.200(1) states:
“Ambulatory surgical center”, any public or private establishment operated primarily for the purpose of performing surgical procedures or primarily for the purpose of performing childbirths, or any establishment operated for the purpose of performing or inducing any second or third-trimester abortions or five or more first-trimester abortions per month, and which does not provide services or other accommodations for patients to stay more than twenty-three hours within the establishment, provided, however, that nothing in this definition shall be construed to include the offices of dentists currently licensed pursuant to chapter 332, RSMo[.
]


Planned Parenthood argues that the Department has refused its request to grant it an abortion facility license and that this Commission has jurisdiction to hear this case under 
§ 197.221:

Any person aggrieved by an official action of the department of health affecting the licensed status of a person under the provisions of sections 197.200 to 197.240, including the refusal to grant, the grant, the revocation, the suspension, or the failure to renew a license, may seek a determination thereon by the administrative hearing commission pursuant to the provisions of section 621.045, RSMo, and it shall not be a condition to such determination that the person aggrieved seek a reconsideration, a rehearing, or exhaust any other procedure within the department of health.

(Emphasis added.)


The Department argues that we lack jurisdiction because it has issued no decision on Planned Parenthood’s application.  In its motion to dismiss, the Department states:  “No licensure action subject to the Commission’s authority has occurred.”  Planned Parenthood’s assertion that it has been refused a license is based on the Department’s determination that Planned Parenthood’s Columbia Center must meet the criteria set forth in 19 CSR 30-30.070(2) rather than subsection (3), as Planned Parenthood contends.

Regulation 19 CSR 30-30.070,
 entitled Physical Standards for Abortion Facilities, sets forth two different physical standards – one for new facilities and one for existing facilities:

(2) Any abortion facility constructed or renovated after October 25, 1987 shall have plans prepared by an architect or engineer registered in Missouri.  These plans shall be submitted to the department for review and approval prior to construction.  New abortion facilities shall have the following:  [list of physical requirements.]

*   *   *

(3) Any abortion facility in operation at the time these rules are adopted shall comply with the following:  [list of physical requirements.]

Planned Parenthood categorizes the Department’s action as a refusal to grant the license under the requirements for existing facilities.  Planned Parenthood cites our decision in Dickson 
v. Department of Mental Health.
  In that case, we determined that we had jurisdiction to hear a case involving a supervisor of a group home because the Department of Mental Health had informed her employer that its license would be revoked if her employment as supervisor was continued.  But that case is distinguishable because we determined that the Department had taken action to revoke the license by informing the facility that it would do so unless action was taken against Dickson, and that Dickson was aggrieved by that decision.  Similarly in Robertson Fire Protection District v. Department of Health,
 there was a decision that we determined we had jurisdiction over – the decision to renew a license.  The case before us is not at that stage.  Planned Parenthood admits that it is in negotiations, as ordered by the District Court, for waiver or deviation from the construction standards that the Department requires.  This is not the “positive unwillingness” to license that we found in Sanders v. Department of Mental Health.


The “initial discretion” whether to grant or deny a license application is with the licensing agency.  We have no jurisdiction to order the Department to do anything with regard to this decision.  Our authority to hear a case comes after that decision has been made:

[I]t is only after denial of an application that a hearing on qualification is to be held by the Administrative Hearing Commission.  With respect to appellant Board’s refusal to permit respondent to take the examination, which now, upon his passing it, has ripened into a refusal to issue him a license, the statutory procedure has come into play.[
]
While we “remake” an agency’s decision with any discretion that the agency would exercise,
 we cannot make a determination as to what the agency should do before we have a decision to 
review.
  We have no jurisdiction over negotiations or any authority to review a settlement agreement until one is signed.
  To order the Department to use certain of their regulations as opposed to others in making its decision would be superintending another agency’s procedures, which we may not do.


We agree with the Department that it has not issued a decision on Planned Parenthood’s application.  There has been no refusal to issue a license.
  There has been no failure to act that could be considered a denial.
  To the contrary, the Court has ordered continuing negotiations towards the granting of a license.  If the Department denies its application under the rules that it believes apply in this case, Planned Parenthood may appeal and make its arguments that it qualifies for licensure based on either of the subsections setting forth physical standards.


We lack jurisdiction because the Department has issued no decision subject to appeal.  Thus, we do not rule on the Department’s allegation that Planned Parenthood failed to set forth facts demonstrating its entitlement to be licensed.

Summary


We grant the Department’s motion to dismiss and cancel the hearing.

SO ORDERED on February 29, 2008.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�An abortion facility is a type of ambulatory surgical center.


	�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).


	�State Bd. of Regis’n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  


	�State ex rel. Robinson v. Crouch, 616 S.W.2d 587, 592 (Mo. App., S.D. 1981).


	�Compl. Ex. E.


	�Planned Parenthood of Kansas and Mid-Missouri, Inc. v. Drummond, Nixon, Knight and Kanatzar, No. 07-4164-CV-C-ODS.


	�Compl. Ex. C at 11 (emphasis added).


	�Id. at 12.


	�Compl. Ex. C at 15.


	�Compl. Ex. G.


	�Compl. Ex. A.


	�Statutory references, unless otherwise noted, are to RSMo 2000.


	�RSMo Supp. 2007.  The prior version of this statute applied to abortion facilities only if they were “operated primarily for the purpose of performing surgical procedures[.]”


	�Effective October 25, 1987.


	�No. 90-1636 MH (Aug. 16, 1991).


	�No. 96-0245 DH (June 6, 1996).


	�No. 91-0813 MH (Feb. 6, 1992).


	�State Bd. of Reg’n for the Healing Arts v. Finch, 514 S.W.2d 608, 617 (Mo. App., K.C.D. 1974) (Prichard, J. concurring).


	�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778, 782-83 (Mo. App., W.D. 2007).


	�Missouri Health Facilities Review Comm. v. Administrative Hearing Comm’n, 700 S.W.2d 445, 450 (Mo. banc 1985).


	�See Mann v. State Bd. of Nursing, No. 07-1624 BN (Dec. 21, 2007).


	�Missouri health Facilities Review Comm., 700 S.W.2d at 450.


	�See Decker v. State Bd. of Nursing, No. 07-1017 BN (Oct. 11, 2007); Wynn v. State Bd. of Nursing, 


No. 06-0486 BN (April 16, 2007); Hutchings v. Director of Insurance, No. 93-0536 DI (May 28, 1993).


	�See Rees Oil Co. v. Director of Revenue, 992 S.W.2d 354, 358-61 (Mo. App., W.D. 1999).
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