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)
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)
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)




)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On August 25, 2000, the Director of the Department of Public Safety (Director) filed a complaint seeking to discipline the peace officer certificate of Roger E. Pipkin for assaulting a woman.  We convened a hearing on the complaint on February 5, 2001.  Assistant Attorney General Da-Niel A. Cunningham represented the Director.  Pipkin presented his case.  At the hearing, the Director entered into the record certain documents setting forth the names of Pipkin’s victim, who is not a party to this case.  We close those documents as set forth in section 610.024.
  In re State Bd. of Regis’n for the Healing Arts v. Escobedo, No. CV190-1054CC (Cole County Cir. Ct., Feb. 15, 1991).  Our reporter filed the transcript on February 15, 2001.  

Finding of Fact

1. Pipkin holds peace officer Certificate No. ###-##-####, which is current.  On July 23 and 24, 2000, Pipkin was employed by the Highway Patrol.  He was on duty and in uniform at all relevant times on that date.  

2. On July 23, 2000, (the eighth anniversary of Pipkin’s certification) Pipkin went to a restaurant where T.L. worked the night shift.  T.L. was married.  Pipkin proposed to her that they engage in a sexual affair.  She refused his proposition.  He said he would pull her over on the way to work the next day to talk to her further.  

3. On July 24, 2000, while T.L. was driving to work, Pipkin pulled T.L. over.  He told her that his purpose in doing so was “to see how soft [her] lips are.”  The sole purpose of the stop was to further his desire for a sexual affair.  

4. When T.L. again refused his advances, he said that he had no longer anything to lose.  He pulled her towards him, kissed her neck, squeezed her breast, and restrained her hands before releasing her.  T.L. resisted verbally and physically during his physical contacts with her. 

5. On August 23, 2000, Pipkin entered an Alford plea in the Ralls County Circuit Court to third degree assault.  The court found him guilty and imposed on him a sentence including five days in jail, but suspended the execution of that sentence in favor of probation.  State of Missouri v. Pipkin, CR999-2069M.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Sections 621.045 and 590.135.2.  We decide the threshold issue of whether the Director may lawfully discipline Pipkin’s certification.  The Director will decide the appropriate degree of discipline based on our record and any record made in a separate hearing before him.  Section 621.110.

The Director has the burden of proving that Pipkin has committed conduct for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  Pipkin argues that the Director’s evidence, which consists of T.L.’s description of his conduct, “is not sufficient enough evidence to rule upon.”   

We disagree.  The “[t]estimony of a single witness may be sufficient to constitute substantial evidence to make a submissible case.”  State v. Sumowski, 794 S.W.2d 643, 645 (Mo. banc 1990).  Pipkin attempted to impeach T.L.’s credibility.  Our Findings of Fact reflect our assessment of T.L.’s credibility.  This Commission expressly gave Pipkin the opportunity to present evidence in rebuttal to the Director’s evidence, but he declined to do so.  

A.

The Director argues that Pipkin is subject to discipline under section 590.135.2(2), which allows discipline for:

Conviction of a misdemeanor involving moral turpitude[.]

Pipkin was convicted when the court imposed sentence on him.  Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. banc 1993).  

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 

(Mo. banc 1929)).  Section 565.070.1 provides:  

A person commits the crime of assault in the third degree if: 

*   *   *

(5) The person knowingly causes physical contact with another person knowing the other person will regard the contact as offensive or provocative[.]

The factual basis for Pipkin’s misdemeanor conviction is a base act that is contrary to modesty and good morals.  

We conclude that Pipkin is subject to discipline under section 590.135.2(2).  

B.

The Director also argues that Pipkin is subject to discipline under section 590.135.2(6), which allows discipline for:

Gross misconduct indicating inability to function as a peace officer[.]

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Id. at 533.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).

Pipkin’s Alford plea was a plea of guilty, but it was not an admission of the facts charged.  Watkins v. State Bd. Of Regis’n for the Healing Arts, 651 S.W. 2d 582, 583-84 (Mo. App., W.D. 1983).  However, the Director proved that Pipkin committed the conduct with which he was charged through the testimony of T.L.  Pipkin’s assault on T.L., especially while in uniform and on duty, was gross misconduct indicating an inability to function as a peace officer.  

We conclude that Pipkin is subject to discipline under section 590.135.2(6).  
Summary


Pipkin is subject to discipline under section 590.135.2(2) and (6).


SO ORDERED on February 23, 2001.



________________________________



KAREN A. WINN



Commissioner

�All statutory references are to the 2000 Revised Statutes of Missouri.
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