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AMENDED DECISION 


Pin Oak Hill Game Management Area, Inc. (“Pin Oak”) is not liable for use tax on its purchases of clay targets.  Pin Oak is not liable for sales tax on options.  

Pin Oak is liable for $2,017.97 in sales tax and $845.96 in use tax on the uncontested portion of the audit, plus interest.  

Procedure


Pin Oak filed a complaint on January 10, 2008, challenging the Director of Revenue’s (“the Director”) assessment of sales and use tax.   

This Commission convened a hearing on the complaint on July 16, 2009.  Randall D. Crawford, with Koelling & Crawford, P.C., represented Pin Oak.  Senior Counsel Ronald C. Clements represented the Director.  Pin Oak filed the last written argument on October 27, 2009.  
Findings of Fact

Pin Oak’s Operations

1.  Pin Oak operates a shooting range and hunting grounds in Bogard, Missouri.  


2.  Pin Oak provides facilities for skeet shooting, trap shooting, and shooting sporting clays.   These sports involve shooting clay targets.  


3.  Skeet shooting involves walking around in a semi-circle and shooting at various angles as targets are released.  


4.  Trap shooting targets are released from a trap house.  Trap shooting involves a voice-activated release, and the customer speaks through a megaphone to release the target.  


5.  Shooting sporting clays involves walking through a course and shooting the targets. 


6.  Skeet shooting and sporting clays involve the release of a target by pushing a button.   

7.  Skeet shooting and trap shooting are Olympic sports.  


8.  Pin Oak charges $35 for a round of sporting clays, which includes 100 targets.  Sales tax is included in that amount and is remitted to the Director.  

9.  Pin Oak charges $5 for a round of skeet or trap, which includes 25 targets.  Sales tax is included in that amount and is remitted to the Director.   

10.  When the customer pays for a round, the customer receives ownership and the right to possess that amount of targets.  The targets are loaded into a machine to be thrown and shot at.  Pin Oak formerly gave the targets directly to the customer to load into a machine to be thrown, but due to the great liability involved and the advancement of technology, Pin Oak now uses the preloaded voice-activated or button-activated throwing machines.  

11.  Once targets are thrown from the machine, they cannot be reused, even if the customer misses the shot and they fall on the ground, because the targets develop hairline cracks from falling on the ground and would break if they were thrown again from the machine.  Pin 
Oak disposes of them.  The customers have the right to take the used targets home if they choose to do so.  

12.  Pin Oak conducts tournaments.  Some participants in tournaments and leagues also participate in options.  They pay an additional amount of money, and then the option participants with the highest scores collect the proceeds, which Pin Oak pays out.  Options are typically $10 to $20 per person.  Pin Oak sometimes accepts payment of the option by check or credit card, so it deposits those amounts into its bank account.  If the amount of the prize exceeds $600, Pin Oak issues a 1099 to the customer.  Tournament results are usually tabulated on a Sunday evening or Monday, and option checks are mailed out by the middle of the week.  Pin Oak sometimes buys prizes for the league with the option money and distributes the prizes.  Participation in the options is voluntary, and only those who participate in the options are entitled to collect the option proceeds.  If the winner of the tournament elected not to participate in the options, the tournament winner does not collect any option proceeds; the option proceeds go to the option participant who obtained the highest score.  Pin Oak returns 100% of the option amounts to its customers and thus makes no profit on the options.  Pin Oak does not collect or remit sales tax on the option amounts that it collects.      

13.  Pin Oak also conducts hunters’ education and concealed carry classes.  


14.  Pin Oak has signs posted regarding safety rules and how to handle guns safely.  


15.  Pin Oak purchases the clay targets from an out-of-state supplier.  Pin Oak purchases standard clay targets in cases of 135 targets each for a cost of $8.35 each.  Specialty targets cost more.    


16.  Pin Oak did not pay use tax on the purchases of targets because it factors the price of the clay targets into the prices that it charges its customers and collects sales tax on the amount that it collects from its customers.  Pin Oak was not registered with the Director to pay use tax.    


17.  Pin Oak also has a hunting preserve for hunting deer and live birds.  Pin Oak paid sales tax on most of its hunting packages, but did not pay sales tax when a person paid for the opportunity to be taken to a blind and dropped off for a set period of time with no other services.  Pin Oak also offers dog boarding services for customers who bring their dogs on a hunt.     


18.  Pin Oak also operates a restaurant and pro shop.      
The Director’s Audit and Assessments

19.  The Director conducted an audit of Pin Oak for sales tax periods from December 1, 2003, through November 30, 2006, and use tax periods from October 1, 2001, through September 30, 2006.  The audit findings include the following: 

RETURNS EXAMINED:

SALES TAX RETURNS:  . . .  For the periods of 200312, 200403 and 200406 the taxpayer had been filing sales under a Food Tax location.  This was incorrect and these sales were restaurant sales that should have been reported at the full tax rate.  As of 200409’s return this error had been corrected with all sales running through the Carroll County location. . . . 

USE TAX RETURNS:  No consumer’s use tax returns were filed so no returns to transcribe.

SALES: 

When it came time to look at the company’s sales they did not keep all of the tickets for the food sales so Richard Morrow [auditor] had to rely on the monthly hand generated sales spreadsheets for total sales and taxable sales each month.  Richard Morrow did look at the sales tickets for hunts, gun sales and accessories, which were included in each month’s folders for 2003 thru 2005.  In 2004, the previous bookkeeper had been including the sales of gift certificates in the quarterly taxable sales.  Richard Morrow corrected this by giving credit for gift certificates sold during the time frame.  There were times in 2004 that mistakes were made in figuring taxable sales and in these cases the accountant left off accessories sales or did not include taxable hunts.  So for 2003, 2004 and 2005 Richard Morrow picked up additional findings on S1 for preserve hunts that had not been taxed but they had been in 2006.  Also during the examination of the monthly sales journals Richard Morrow found that the taxpayer 
had not been charging tax on fees/options for sporting shoots.  These fees are optional additional fees paid at the time of entry by contestants that choose to participate in the “option” which amounts to moneys paid back out of the options paid in.  Basically this is additional money paid by the contestants that wish to potentially receive cash prizes for their placing in the shooting tournament.  The taxpayer does not retain any of these additional options himself but pays back all of the money collected 100%.  

 . . .  I found that the new accountant had been including sales of gift certificates in taxable sales for the first three months of 2006 and credit was given for those errors.  Guided hunts, where you only received a service nothing else or basically you would be taken out to a deer stand and left there and if luck would have it be able to shoot a deer, had been taxed for 2006 so there were no additional findings for the hunts done in Jan to Nov 2006 on the exhibit sheet.  Errors were also found in the fact that candy and double drinks (from the bar) were coded as nontaxable and the totals for these items were taken down on the exhibit sheet as taxable. 
*   *   *

DETAILED EXPLANATION OF REASON FOR FINDINGS:

Sales tax: 

There were sales findings relating to the taxpayer failing to remit tax on all taxable receipts taken into the company.  Missouri state sales tax regulation 12 CSR 10-103.555(1) states “In general, all gross receipts resulting from the sale of tangible personal property and taxable services should be reported to the department.  When filing a return, the taxpayer should deduct nontaxable receipts from gross receipts to arrive at taxable sales.” 

The taxpayer did not collect and remit sales tax on options receipts on clay shoots.  Section 144.020.1(2) states that a tax will be imposed on “the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games or athletic events.”  

Taxpayer issued exemption certificates to instate vendors for items purchased for their own use and consumption and not for resale.  The taxpayer issued an exemption to an instate vendor for dog food and dog supplies.  Missouri state sales tax regulation 12 CSR 10-107.100(3)(E) states that “If a purchaser gives the seller an exemption certificate claiming an exemption that the purchaser is not entitled to claim, or if the purchaser subsequently use [sic] the 
tangible personal property in a  manner inconsistent with the purchaser’s claim of exemption, then the purchaser is liable for the tax.”  

Consumer’s use tax: 

Taxpayer purchased consumable goods from out-of-state vendors and did not accrue and remit consumer’s use tax on these taxable items.  The taxpayer purchased various repair parts for trap equipment and dog supplies.  Missouri state sales tax regulation 12 CSR 10-103.250 Purchaser’s Responsibility for Paying Use Tax states “In general, when a taxpayer purchases tangible personal property from outside the state for use, storage or consumption in this state the taxpayer must pay use tax.” 

The taxpayer purchased clay targets and did not accrue tax on the purchase price.  The clay targets are taxable per Ozark Shooters v. Director [of] Revenue, Case No. 96-001546 RV (Administrative Hearing Commission, January 12, 1998). 

AREAS OF AGREEMENTS AND/OR DISAGREEMENTS: 

Scott Luetticke, President, has agreed to all of the audit findings except the findings related to the option receipts on clay shoots and the purchases of clay targets.  However, the taxpayer cannot pay the agreed to portion of the audit findings.  Therefore, the entire audit is being assessed.  The taxpayer thinks the option receipts are not taxable because he only holds the money for a period of time, then he pays out 100% of the money collected to the winners. . . .[
]
Pursuant to the audit, the Director assessed $6,316.04 in sales tax and $6,359.82 in use tax, plus interest.  The sales tax on the option receipts was $4,298.07, and the use tax on the purchases of clay targets was $5,513.86.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Pin Oak has the burden to prove that it is not liable for the amount that the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to 
determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  

After the audit and during its appeal to this Commission, Pin Oak has contested the use tax on its purchase of clay targets and the sales tax on the option fees.  Pin Oak agreed to the remaining audit findings, but was unable to pay them, so the entire audit was assessed.  We have made findings of fact on the non-contested items only to show what was included in the assessments.  The only issues that are presented on appeal to this Commission are the use tax on the purchases of clay targets and the sales tax on the option fees.  
I.  Use Tax on Purchases of Clay Targets


Pin Oak argues that it is not liable for use tax on its purchases of clay targets because it 
purchased the targets for resale to its customers and collected sales tax when it transferred the 
clay targets to the customers.  The cost of the clay targets was factored into the price charged to 
the customers for the shoots, and Pin Oak also included sales tax in the price that it charged to its 
customers.  


Section 144.610 imposes a use tax, at the rate of four percent, for the privilege of storing, 

using, or consuming in Missouri personal property purchased from out of state.
  Section 

144.605(13) defines “use” as:  

the exercise of any right or power over tangible personal property incident to the ownership or control of that property, except that it does not include the temporary storage of property in this state for subsequent use outside the state, or the sale of the property in the regular course of business[.]

Section 144.605(10) defines “storage” as:  

any keeping or retention in this state of tangible personal property purchased from a vendor, except property for sale or property that 
is temporarily kept or retained in this state for subsequent use outside the state[.]

The use tax statutes thus exclude resales from tax by definition.  The use tax statutes also contain a specific exemption for resales.
  Because the sales tax and use tax complement one another, the resale exclusion/exemption should be construed in the same manner for purposes of both the sales tax and the use tax.
  

The Missouri Supreme Court has held that a resale has three elements:  (1) the transfer, barter or exchange (2) of the title to or ownership of tangible personal property, or the right to use, store, or consume the same, (3) for a consideration paid or to be paid.


The Director relies on our decision in Ozark Shooters, Inc. v. Director of Revenue.
  
Although our prior decisions do not have precedential value for a court,
 taxpayers and the 
Director rely on them, and we try to maintain consistency if possible.  In that case, we concluded 
that a shooting gallery was liable for sales/use tax on its purchases of clay pigeons.  

However, that conclusion was based on the very limited proof presented in that case.  In that 

case, as in this one, the taxpayer bore the burden of proving that it was not liable for the 

assessment.
  In Ozark Shooters, this Commission stated: 

Ozark has failed to establish that there was a transfer of title or ownership of the tangible personal property.  The instructor pulled the clay targets and the customer shot at them.  Ozark argues that the targets were destroyed because they were hit by bullets or hit the ground and smashed.  However, Ozark failed to present evidence to that effect.  Even if all the targets were eventually shot at and destroyed, Ozark has failed to establish that its customers took title to or ownership of the targets. . . .  Ozark has not shown that its fees were in consideration for an exchange of personal property rather than a charge for the use of its facilities and 
equipment, including the targets. . . .  Ozark has not established that its customers ever had a right to possession of the clay targets.  Therefore, Ozark has failed to establish that it resold the targets.  
The conclusion in Ozarks Shooters was thus limited by the very limited proof presented.
  In the present case, the taxpayer presented clear proof as to what happened to the targets.  Even if they hit the ground because they were not shot, the targets could not be reused by Pin Oak because they had hairline cracks and would break upon reuse.  The customer gained title, ownership, and the right to possess the targets upon payment of the fee.  The customers are not given the targets directly only because of liability issues and the development of technology that has made Pin Oak’s operations more efficient with automated throwing machines.  The customers have the right to take the used targets home if they so choose. The used targets had no utility to Pin Oak whatsoever and were disposed of after use.  Pin Oak transferred to its customers the ownership of and right to possess the targets for a valuable consideration.  Each element of a sale is thus met.  


Our conclusion is bolstered by developments in the case law since the time of the Ozark Shooters decision.  In Kansas City Power and Light Co. v. Director of Revenue,
 the court held that a hotel was not subject to sales tax on electricity used in customer spaces because the electricity was sold to the hotel for resale to its customers.  The court held that a sale occurs under the statutes, not only when title is transferred, but when the right to control the property is transferred.  The court stated:
 

The issue under the statutes is transfer of control of the electricity.  Here, Hyatt transfers the right to use or consume electricity in its occupied customer space by providing thermostats in each hotel room and banquet and meeting room so that the customer renting 
the room can control the temperature.  While, as the Director notes, not all customers take advantage of their right to control the temperature by using the thermostat, they still have the right to do so.  
The court held that a customer may have the right to control property even though they cannot take the property with them.



In the present case, Pin Oak’s customers gained the right to use and control a specified number of clay targets.  The customer either shot the targets or they fell to the ground in a cracked or broken, unusable state.  The customers had the right to take the cracked targets home with them if they so desired.  The clay targets were resold to Pin Oak’s customers.  Pin Oak included the cost of the clay targets in the shooting prices charged to its customers, and it collected and remitted sales tax on that amount.  The purpose of Missouri’s sales/use tax system is to tax property once and not at various stages in the stream of commerce.
  Pin Oak purchased the clay targets for resale to its customers, and it was not required to pay use tax on its purchases of clay targets.      
II.  Sales Tax on Option Fees
Section 144.020.1 provides in part:  

A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows:  

*   *   * 

(2) A tax equivalent to four percent of the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events[.
]

Pin Oak argues that it is not a place of amusement, entertainment or recreation.  Pin Oak argues that it promotes marksmanship and firearm safety.  In numerous cases, the Missouri Supreme Court has held fees taxable under § 144.020.1(2).
  The court has held:  “To find a transaction taxable under this provision ‘two elements are essential, – that there be fees or charges and that they be paid in or to a place of amusement [entertainment or recreation.]”
 
In High Adventure Game Ranch, Inc. v. Director of Revenue,
 the Missouri Supreme Court held that a wild game ranch where guests were permitted to hunt various exotic creatures was a place of amusement, entertainment or recreation.  Similarly, the Missouri Supreme Court has held that establishments such as fitness centers
 and bowling alleys
 are places of recreation.  Skeet and trap shooting are recognized as Olympic sports, and shooting sporting clays is very similar.  We conclude that Pin Oak is a place of recreation.
     

Pin Oak argues that it merely holds the option fees and pays them out to its customers.  Pin Oak argues that we should examine the economic realities of the transaction and that the intent of the sales/use tax statutes is to tax activities that result in a profit for a business.  In Scotchman's Coin Shop, Inc. v. Administrative Hearing Comm'n,
 the court stated:
When determining the merits of revenue cases, it is important to look beyond legal fictions and academic jurisprudence in order to discover the economic realities of the case.
  

 
Taxing statutes are “strictly construed in favor of the taxpayer and against the taxing authority.”
  If an ambiguity exists in a statute imposing a tax, it must be resolved in favor of the taxpayer.
  The primary rule of statutory interpretation is to give effect to legislative intent as reflected in the plain language of the statute.
  Dictionary definitions give the plain and ordinary meaning.
  A fee is “2 a : a fixed charge   b : a sum paid or charged for a service.”
 In Eighty Hundred Clayton Corp. v. Director of Revenue,
 the court held that fees for bowling shoe usage were subject to sales tax.  The court stated that “all fees paid in or to a place of amusement are taxable, even if the fee is not strictly for amusement activities.”
  

In the present case, the option is not a charge for the use of any facilities or equipment.  It is money that Pin Oak passes from customer to customer.  Participation in the options is completely voluntary, and customers do not have to participate in the options in order to participate in a tournament.  To the extent that the word “fee” is ambiguous, we resolve the ambiguity in favor of the taxpayer.  The amounts that customers paid for the options are not fees, and Pin Oak is not liable for sales tax on those amounts.     
III.  Calculation of Tax
Pin Oak did not contest all of the audit.  Because Pin Oak is not subject to use tax on its purchases of clay targets, the remaining use tax is $845.96.
  Because Pin Oak is not liable for 
sales tax on the options, the remaining sales tax is $2,017.97.
  Interest applies to the unpaid tax liability as a matter of law.

Summary


Pin Oak is not subject to use tax on its purchases of clay targets.  Pin Oak is not liable for 

sales tax on its options.    

Pin Oak is liable for $845.96 in use tax and $2,017.97 in sales tax, plus interest.  

SO ORDERED on May 13, 2010.



________________________________



JOHN J. KOPP  



Commissioner

�Ex. C.


�Section 621.050.1.  Statutory references are to RSMo 2000, unless otherwise noted.  


�Sections 136.300.1 and 621.050.2.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�President Casino, Inc. v. Director of Revenue, 219 S.W.3d 235, 237-38 (Mo. banc 2007).  


�Section 144.615(6), RSMo Supp. 2009; Kansas City Royals Baseball v. Director of Revenue, 32 S.W.3d 560 (Mo. banc 2000).    


�House of Lloyd, Inc. v. Director of Revenue, 884 S.W.2d 271, 274 (Mo. banc 1994).  


	�Aladdin’s Castle v. Director of Revenue, 916 S.W.2d 196, 198 (Mo. banc 1996).


�No. 96-1546 RV (Mo. AHC Jan. 12, 1998).  


�Central Hardware, Inc. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).  


�Section 621.050.1.  


�Further, Ozark Shooters cited the Director’s Regulation 12 CSR 10-3.176(9), which has since been rescinded, effective December 30, 2003.  


�83 S.W.3d 548 (Mo. banc 2002). 


�Id. at 552-53.  


�3 S.W.3d at 552-53


�Westwood Country Club v. Director of Revenue, 6 S.W.3d 885 (Mo. banc 1999).


�The statutory language pertinent to this case has not been amended since the tax periods at issue.  


�E.g., Michael Jaudes Fitness Edge, Inc. v. Director of Revenue, 248 S.W.3d 606, 609 (Mo. banc 2008); Surrey’s on the Plaza, Inc. v. Director of Revenue, 128 S.W.3d 508 (Mo. banc 2004); Eighty Hundred Clayton Corp. v. Director of Revenue, 111 S.W.3d 409 (Mo. banc 2003); Wilson’s Total Fitness Center v. Director of Revenue, 38 S.W.3d 424 (Mo. banc 2001); Bolivar Road News, Inc. v. Director of Revenue, 13 S.W.3d 297 


(Mo. banc 2000); Kankuk-Kanakomo Kamps, Inc. v. Director of Revenue, 8 S.W.3d 94 (Mo. banc 1999); Branson Scenic Ry. v. Director of Revenue, 3 S.W.3d 788 (Mo. App., W.D. 1999); Spudich v. Director of Revenue, 745 S.W.2d 677 (Mo. banc 1988); Lynn v. Director of Revenue, 689 S.W.2d 45 (Mo. banc 1985); L & R Distributing Co. v. Missouri Dep’t of Revenue, 648 S.W.2d 91 (Mo. 1983); Blue Springs Bowl v. Spradling, 551 S.W.2d 596, 597 (Mo. banc 1977).  


�Michael Jaudes, 248 S.W.3d at 609.


�824 S.W.2d 905 (Mo. banc 1992).  


�Wilson’s, 38 S.W.3d 424.  


�Eighty Hundred Clayton Corp., 111 S.W.3d 409.


�In the past, the Missouri Supreme Court struggled with the definition of terms such as “amusement” and “recreation.”  Columbia Athletic Club v. Director of Revenue, 961 S.W.2d 806, 808-11 (Mo. banc 1998).  Then, in Wilson’s, 38 S.W.3d at 426, the court concluded that athletic and exercise or fitness clubs are places of recreation.     


�654 S.W.2d 873, 875 (Mo. banc 1983).


�American Nat. Life Ins. Co. of Texas v. Director of Revenue, 269 S.W.3d 19, 21 (Mo. banc 2008).


�J.B. Vending Co., Inc. v. Director of Revenue, 54 S.W.3d 183, 191 (Mo. banc 2001).  


�Gash v. Lafayette County, 245 S.W.3d 229, 232 (Mo. banc 2008).  


�American Healthcare Management v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 459 (11th ed. 2004).  


�111 S.W.3d 409 (Mo. banc 2003). 


�Id. at 410.


�The use tax assessed on the purchase of clay targets was $5,513.86.  $6,359.82 - $5,513.86 = $845.96.  


�The sales tax assessed on the options was $4,298.07.  $6,316.04 - $4,298.07 = $2,017.97.  


�Sections 144.170 and 144.720. 
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