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DECISION


Jeffrey E. Pierson’s peace officer license is not subject to discipline because the Director of the Department of Public Safety (Director) has failed to prove that Pierson committed a criminal offense.

Procedure


On April 10, 2003, the Director filed a complaint seeking to discipline Pierson’s license because he committed a criminal act when he masturbated in his truck in a public parking area.
  On September 24, 2003, we held a hearing.  Assistant Attorney General Theodore Bruce represented the Director.  Pierson represented himself.  We left the record open for 30 days for 

the Director to file additional information – a videotape and deposition authenticating it.  The matter became ready for our decision on October 23, 2003, when our reporter filed the transcript.

Findings of Fact

1. In November 2002, Pierson was licensed as a peace officer.

2. On November 7, 2002, Pierson was a peace officer with the City of St. Louis.  He was assigned as a patrolman on the south side of St. Louis.

3. On November 7, 2002, Pierson was at a night club called “Have a Nice Day Cafe.”  He was off duty.  Upon leaving the club, Pierson went inside the parking lot where he was parked.

4. At approximately 2:40 a.m., Pierson was sitting in his truck in the Union Station parking lot.  He sat in his truck for several minutes.  His hands were moving in the area of his lap for a portion of this time.

5. The Union Station monitoring station operates a video camera to record what takes place on its premises.  Pierson’s actions were captured on videotape.

6. Two security officers who were working at Union Station approached Pierson in his truck and accused him of engaging in a lewd act.  They called the St. Louis City Police Department.

7. Pierson resigned from the police department.

Conclusions of Law 


We have jurisdiction to hear the Director’s complaint.  Section 621.045.
  The Director has the burden of proving that Pierson has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  This 

Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


The Director argues that there is cause for discipline under § 590.135, or in the alternative, § 590.080, RSMo Supp. 2002.  We apply the substantive law in effect when Pierson committed the conduct.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo. 1984).  Section 590.080, RSMo Supp. 2002, states:


1.  The Director shall have cause to discipline any peace offer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed.


The Director alleges that Pierson was masturbating in his truck in a public parking area. Pierson testified that he was scratching a “terrible irritating male itch.”
  Whether or not we believe Pierson, the Director’s only evidence is the videotape of Pierson’s actions.  The Director submitted the deposition of Rafael Figueroa, supervisor of the Union Station monitoring station, to authenticate the tape.  Pursuant to our ruling at the hearing, we strike any testimony about what Figueroa saw other than his testimony that what he saw is reflected on the tape.


After viewing the tape numerous times, we are able to make a finding that Pierson sat in his truck for a few minutes and that he was moving his hands.  The resolution of the tape is too poor to allow us to make a finding as to what Pierson actually did in his truck.  We cannot 

determine whether Pierson committed a criminal offense that would subject his license to discipline.


The Director has failed to prove that Pierson’s license is subject to discipline.
Summary


Pierson’s license is not subject to discipline because the Director did not prove that Pierson committed a criminal act.


SO ORDERED on November 6, 2003.



________________________________



KAREN A. WINN



Commissioner

	�The complaint also alleges that Pierson urinated in the parking lot, but no proof of this was offered.  The Director did not question Pierson about this act and does not allege that the videotape introduced into evidence shows it.  We consider this allegation abandoned.


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Tr. at 10.





	�Id. at 17-18.


	�In addition, the Director’s complaint does not set forth what criminal offense Pierson was alleged to have committed.  We question, but do not decide in this case, whether this would be sufficient notice of the cause for discipline.
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