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)

STACY ANN PHILLIPS,
)




)
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)

DECISION


Stacy Ann Phillips is subject to discipline for pleading guilty to a fraudulent attempt to obtain a controlled substance.  

Procedure


On July 8, 2004, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Phillips’ practical nurse (“LPN”) license.  The Board filed a motion for summary determination on November 18, 2004.  Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if any party establishes facts that no party disputes and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  We held a telephone conference with Phillips on January 5, 2005, but she does not dispute the following facts as charged in the motion.

Findings of Fact

1. Phillips holds an LPN license that was current and active at all times relevant to this case.

2. On January 23, 2004, Phillips pled guilty in the Circuit Court of Cass County to fraudulently attempting to obtain a controlled substance.

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 335.066.2.  The Board has the burden to prove that Phillips has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board cites Phillips’ plea of guilty to fraudulently attempting to obtain a controlled substance.  Section 195.204.1 defines that offense: 

A person commits the offense of fraudulently attempting to obtain a controlled substance if he obtains or attempts to obtain a controlled substance or procures or attempts to procure the administration of the controlled substance by fraud, deceit, misrepresentation, or subterfuge; or by the forgery or alteration of a prescription or of any written order; or by the concealment of a material fact; or by the use of a false name or the giving of a false address.

The Board argues that such conduct is cause for discipline under § 335.066.2(2), which allows discipline if:

The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state . . . for any offense reasonably related to the qualifications, functions or duties of [an LPN], for any offense an essential element of which is fraud [or] dishonesty . . . or for any offense involving moral turpitude, whether or not sentence is imposed[.]

Phillips admits that she pled guilty to the crime.

An essential element is one that must be proven in every case to gain a conviction.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Fraud is an intentional perversion of truth to induce another person to act in reliance upon it.  

Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Fraud always includes dishonesty, which is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Fraud and dishonesty are essential elements of § 195.204.  

The duties and functions of an LPN include delivering care as directed by a person licensed to prescribe medications without that person’s physical oversight.  Attempting to obtain controlled substances by fraud is reasonably related to those duties and functions.  

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Attempting to obtain controlled substances by fraud or deceit constitutes moral turpitude.  

Phillips has admitted that her conduct was “morally wrong and ethically wrong.”  She asks that she be allowed to continue nursing because she loves nursing, believes in the nursing practice, believes in helping people, and is good at what she does.  She also says she has been in therapy and has learned from her mistake.  Those factors are relevant to the appropriate degree of discipline.  However, the appropriate degree of discipline is up to the Board to determine in a separate proceeding.  This Commission determines only whether the Board may discipline 

Phillips’ license.  Having determined that it may, in 30 days we will certify our record to the Board so that it may conduct its proceeding to determine the appropriate degree of discipline as § 621.110 provides.  

Summary


We conclude that Phillips’ guilty plea is cause for discipline under § 335.066.2(2).  


SO ORDERED on January 12, 2005.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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