Before the

Administrative Hearing Commission

State of Missouri

RALPH P. PHILLIPS,
)




)



Petitioner,
)




)


vs.

)

No. 02-0595 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On April 23, 2002, Ralph P. Phillips filed a petition appealing the Director of Revenue’s denial of a claim for a refund of tax paid on a replacement motor vehicle.  On April 30, 2002, the Director filed a motion for summary determination of the petition.  Our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case without a hearing if the Director establishes facts that (a) Phillips does not dispute and (b) entitle the Director to a favorable decision.  Section 536.073.3, RSMo.;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  We heard Phillips’ response to the motion on May 21, 2002, by telephone conference.  Philips does not dispute the following facts, as the Director’s affidavit establishes them.

Findings of Fact

1. On August 7, 2002, Phillips purchased a 1999 Ford, vin 1FAFP46V9XF214305 (the Ford).  On that date, Phillips’ address was 375 Red Cedar Rd., Ozark, MO  65721.  Phillips paid $971.75 in state sales tax and $345 in local sales tax when registering the Ford. 

2. On February 8, 2002, Phillips sold a 1991 Acura, vin JH4KA7632MC022276, (the Acura) for $6,500.  February 8, 2002, is more than 180 days after August 7, 2002.  Phillips filed a claim on February 22, 2002, seeking a refund of the sales tax he paid on the Ford in the amount of $372.13.  

3. The Director denied the claim by a decision dated February 25, 2002.   

Conclusions of Law


We have jurisdiction to hear Phillips’ petition.  Section 621.050.1.  We do not review the Director’s decision, but find the facts and make the decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1980).  We must do what the law requires the Director to do.  Id. at 20-21.  


Phillips has the burden of proof on the petition.  Section 621.050.2.  As the defending party, the Director shows his right to a favorable decision on Phillips’ claim by establishing facts that negate any element of that claim.  ITT Commercial Fin. Corp., 854 S.W.2d at 381.


A car buyer must pay tax to the Director on the purchase.  Section 144.070.1.  The tax is calculated on the purchase price.  Sections 144.020 and 144.440.  However, section 144.025.1 reduces that purchase price, and thus the tax, if Phillips sells another car.  Section 144.025.1 provides:

[W]here any article is taken in trade as a credit or part payment on the purchase price of the article being sold, the . . . tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual 

allowance made for the article traded in . . . .  This section shall also apply to motor vehicles . . . sold by the owner if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.]

(Emphasis added.)  If the buyer pays tax on the full price of the replacement vehicle, then sells the replaced vehicle, the buyer has paid too much tax. 


However, that provision places explicit restrictions on the credit.  It requires that the purchase of, or contract to purchase, the new vehicle and the sale of the old vehicle occur within 180 days.  Phillips did not meet that deadline.  Phillips argues that the Director’s employee informed him only that he had 180 days to sell the Acura.  Phillips states that the employee did not mention that the 180 days started when he purchased the Ford.  Phillips argues that the 180 days started when he registered the Ford and that he could easily have sold it sooner.  We believe what Phillips tells us, and we sympathize with his situation.  However, the law does not provide any exception to the 180-day deadline, even on the facts that Philips describes, nor does it provide any authority for us to make an exception.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


Therefore, we deny Phillips’ refund.  


SO ORDERED on May 22, 2002.




________________________________




WILLARD C. REINE




Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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