Before the

Administrative Hearing Commission

State of Missouri

TIM PHELPS,

)




)



Petitioner,
)




)


vs.

)

No. 01-0530 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On April 2, 2001, Tim Phelps filed a petition seeking this Commission’s determination that he does not owe the $230 fee that the Missouri Ethics Commission (Ethics) assessed him for the late filing of a lobbyist expenditure report (report).  On August 6, 2001, we convened a hearing on the petition.  Assistant Attorney General Jane Rackers represented Ethics.  Though notified of the time and place of the hearing, Phelps made no appearance.  Our reporter filed the transcript on September 26, 2001.  

Findings of Fact

1. Phelps was a registered lobbyist during January 2001.  He tried to file his January 2001 report in February 2001 via modem.  It was possible to file with Ethics via modem at that time.  However, the transmission was not successful because Phelps did not fill out the January 2001 report completely.

2. Phelps was unaware that his transmittal had not reached Ethics until he tried to file his February 2001 report in March.  Ethics’ system did not accept his February 2001 report because it had not received his January 2001 report.  

3. When he learned that his February 2001 report had been rejected for failing to file his January 2001 report, Phelps transmitted a complete report for January 2001.  Ethics receive Phelps’ January 2001 report on March 5, 2001.  

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.
  We must do what the law requires Ethics to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 

(Mo. banc 1990).  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


Phelps was registered as a lobbyist during January 2001.  Section 105.473.3(1) provides:


During any period of time in which a lobbyist continues to act as an executive lobbyist, judicial lobbyist or a legislative lobbyist, the lobbyist shall file with [Ethics] on standardized forms prescribed by [Ethics] monthly reports which shall be due at the close of business on the tenth day of the following month[.]

(Emphasis added.)  February 10, 2001, was a Saturday.  Section 105.964.1 provides:


When the last day for filing any report, statement or other document required to be filed with [Ethics] pursuant to the provisions of this chapter or chapter 130, RSMo, falls on a Saturday or Sunday or on an official state holiday, the deadline for filing is extended to 5:00 p.m. on the next day which is not a Saturday or Sunday or official holiday. 

(Emphasis added.)  February 11, 2001, was a Sunday.  February 12, 2001, was Lincoln’s birthday, an official holiday.  February 13, 2001, was not a Saturday or Sunday or official 

holiday.  Ethics agrees in its answer that February 13, 2001, (not February 10, 2001, as the assessment stated) was the filing deadline for the report.  


Phelps did not file the report until March 5, 2001, which was 20 days late.  Section 105.492.5 provides:


Any lobbyist who fails to timely file a lobbying disclosure report as required by section 105.473 shall be assessed a late filing fee of ten dollars for every day such report is late. 

(Emphasis added.)


Phelps argues that he could not file electronically as required.  Section 105.477 provides:


1.  The commission shall supply a computer program which shall be used for filing by modem or by a common magnetic media chosen by the commission.  The computer program shall be able to run on DOS, Windows or Macintosh based personal computers or run on any other common personal computer operating environment which may become available in the future. 


2.  The commission shall have the appropriate software and hardware in place by January 1, 1998, for acceptance of reports electronically.  The commission shall make this information available via an Internet Web site connection by no later than January 1, 1999. 


3.  All lobbyists shall file expenditure reports required by the commission electronically either through modem or common magnetic media.  In addition, lobbyists shall file a signed form prescribed by the commission which verifies the information filed electronically within five working days; except that, if a means becomes available which will allow a verifiable electronic signature, the commission may accept this in lieu of a written statement[.]

However, our findings show that it was possible to file with Ethics via modem when Phelps tried to file his January 2001 report.  The error in transmission, understandable though it was, was Phelps’ error and not Ethics’ error.


Because the report was 20 days late (not 23 days late as the assessment stated), Phelps is liable for a late filing fee of $200.  


SO ORDERED on October 15, 2001.




_______________________________




SHARON M. BUSCH




Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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